
MEMBER AGENCIES 

Carlsbad 
Municipal Woter Oi$h'ict 

City of Del Mar 

City of Escondido 

San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92123- 1233 
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org 

February 9, 2016 

Randy Record 
Members of the Board of Directors 

Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

City of Notional Cily R E: 2016 Rate Setting Process and Schedule for Public Hearing 
City of Oceanside 

City of POW<Jy 

City of Sen Diogo 

Fallbrook 
Public Uhlity District 

Helix. Wotet District 

l akeside Water District 

Olivenhoin 
Municipal Water District 

Okly Wolet D1strict 

Padre Dam 
Mun;c.ipol Water DisTrict 

Camp Pendleton 
Morine Corps Boso 

Rainbow 
Municipal Woter District 

Ramona 
Municipal Water Oittrict 

Rincon dol Diablo 
Munkjpol Water District 

Son Dieguito Water OiWict 

Santo Fe Irrigation District 

South Boy Irrigation District 

Vallecitos Woler Di•lritt 

Volley Center 
Munk:ipol Wot#Jf District 

Vista Irrigation District 

Yuima 
Municipal Water District 

OTHER 
REPRESENTATIVE 

County of Sen Diego 

Request for Distribution of Cost of Service Report Prior to the Public Hearing 

Dear Chairman Record and Members of the Board: 

At yesterday's Finance and Insurance Committee meeting, the Chief Financial Officer, Gary 
Breaux, informed the Board that MWD's 2016 Cost of Service Report (which is the basis of its 
proposed 2017 and 2018 rates), w ill not be presented to the Board or made available to the 
public until the Board's planned Workshop #4, scheduled for March 22, 2016. That is two weeks 
AFTER the public hearing on the proposed rates and just three weeks prior to the Apri/12 
board meeting when the rates are proposed to be adopted. This schedule gives the public NO 
time to review the Cost of Service Report prior to the public hearing, and severely limits the 
amount of time available for MWD's member agencies to review and analyze the Cost of Service 
Report, data and analysis . 

In a Feb. 4 letter (attached) to Dawn Chin, Clerk of the Board, the Water Authority formally 
requested " .. . all of the data and proposed methodology MWD will rely upon for establishing 
rates, charges, surcharges, surcharges or fees for 2017 and 2018 .. . in accordance with 
Government Code Section 54999.7 (d) and (e), which necessarily includes its cost of service 
report . This law requires MWD to provide all of this data no later than 30 days before rates and 
charges are adopted. The planned March 22 release of the cost of service report does not 
comply with this requirement. While MWD's general counsel has previously contended in 
correspondence, and MWD contended in court that it is not required to comply with 
Government Code Section 54999.7, Judge Karnow specifically ruled 54999.7 applies to MWD. 

Aside from the law requiring MWD to make this information available in a t imely fashion to 
affected public agencies such as the Water Authority (and the rest of MWD's customer member 
agencies), there is an even more fundamental concern with holding a public hearing on MWD's 
rates without making available to the public in advance, the cost of service report explaining 
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how MWD has allocated its costs and is proposing to set its rates. 

How can the public intelligently comment on rates, when the basis for setting those rates has 
not been made available? Conducting a public hearing without providing the most basic 
information explaining the proposed action by the Board not only lacks transparency, but 
frustrates the very purpose of having a public hearing to obtain input on legislative decisions in 
matters of public policy. 

As noted in our February 6, 2016 letter (attached), the Cost of Service Report and analysis has 
historically been made available to the Board and public at the same time as the proposed 
budget, in January or February of each year, thus allowing a meaningful time for review. We 
object to this new schedule and ask that either the Cost of Service Report be made available at 
least 30-days prior to the scheduled public hearing, or, that the public hearing and rate-setting 
schedule be adjusted to allow at least 30 days for review by all affected public agencies and 
members of the public. 

Sincerely, 

Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

Attachment 1: Water Authority Acting General Counsel's February 4, 2016 letter RE Request for 
Data and Proposed Methodology for Establishing Rates and Charges 

Attachment 2: Water Authority Delegates' February 6, 2016 letter RE Board Memo 9-2 
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February 4, 2016 

Dawn Chin 
Clerk of the Board 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

Re: Written Request for Notice (Government Code Section 54999.7(d)); 
Request for Data and Proposed Methodology for Establishing Rates and Charges 
(Government Code Section 54999.7(e)) 

Dear Ms. Chin: 

Attachment 1 

The San Diego County Water Authority hereby requests notice of the public meetings 
and to be provided with all of the data and proposed methodology MWD will rely upon 
for establishing rates, charges, surcharges or fees for 2017 and 2018 (and any other years 
that may be before the board during the current rate cycle) in accordance with 
Government Code Section 54999.7(d) and (e). 

Please contact me if you have any questions. 

Sincerely, 

(l:;£0~~ 
Acting General Counsel 

cc: Maureen Stapleton, SDCW A General Manager 
Jeffrey Kightlinger, MWD General Manager 
Marcia Scully, MWD General Counsel 
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The purpose of this letter is to provide preliminary comments and questions on Board Memo 9-
2, proposed biennial budget and revenue requirements (collectively, the " Budget Document") in 
advance of t he budget and rate workshops that begin with Monday's Finance and Insurance 
Committee meeting. 

1. The Budget Document lacks sufficient detail to understand how MWD has spent 
money or deliberate how MWD is proposing to spend money. As one example, among many, 
MWD's proposed Demand Management cost summary does not identify any of the projects 
included in either Local Resources Program ($43.7 and $41.9 million, respectively for the 
respective fiscal years) or Future Supply Actions ($4.4 and $2 million, respectively). The budget 
also lacks projected actual expenditures for fiscal year (FY) 2016; instead, all comparisons are 
budget to budget. It is important for Board members to consider actual expenditures as well as 
proposed budgets, part icularly in light of the very substantial additions and modifications to 
spending that occurred outside of the 2014 budget after it was adopted -- in the hundreds of 
millions of dollars. We request to be provided with greater detail explaining the proposed 
expenditures at a detail level sufficient to allow the Board to deliberate where savings might be 
achieved, as well as to understand t he status or outcomes of past programs and expenditures. 

2. The Budget Document does not provide any cost of service analysis and lacks 
sufficient detail to understand how MWD's costs should be assigned to rates. Different t han 
past years, the current Budget Document does not include any cost of service analysis. Why 
has t hat not been provided? In addition, the Budget Document does not provide a sufficient 
level of detail or information in order for MWD to defend its rates and establish "cost 
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causation" in accordance with legal requirements. Using t he Demand Management cost 
summary again as an example, it is impossible to identify the proportionate benefits to MWD's 
customer member agencies resulting from the proposed expenditures. Broad, unsupported 
statements, such as "demand management programs reduce rel iance on imported water," and 
"demand management programs reduce demands and burdens on MWD's system," are legally 
insufficient to comply with the common law or California statutory or Constitutional 
requirements that requi re MWD to conform to cost of service. 

While we understand that MWD has appealed Judge Karnow's decision in the rate cases filed by 
the Water Authority, there is an increasing body of case law reaffirming these requirements, and 
clearly establish that they are applicable to water suppliers such as MWD. As one example, we 
attach a copy of the recent decision of the court in Newhall County Water District v. Castaic Lake 
Water Agency, where a number of arguments by Castaic that are very similar to those made by 
MWD were again rejected by t he Court of Appeal. Chief among them was the argument that 
the water wholesaler need only identify benefits to its customers "collectively," rather than in a 
manner that reflects a reasonable relat ionship to the customers' respective burdens on, or 
benefits received from t he wholesale agency's activities and expenditures. Contrary to these 
clear legal requirements, MWD's current Budget Document does not provide sufficient 
information to allow Board members or MWD's 26 customer member agencies to determine 
proportionate benefit from MWD's proposed expenditures. We repeat here for t hese purposes, 
our request to be provided with a greater level of detail regarding MWD's proposed spending, as 
well as t he basis upon which MWD has assessed or may assess proportionate benefit to its 
customers. We also believe the Board would benefit from a public presentation on current and 
developing case law regarding the applicability of Proposition 26 to wholesale water agencies 
such as MWD, so that it is informed of its legal obligations as Board members in setting rates. 

3. The Budget Document does not provide any analysis or data to explain or support 
the wide range of variation in proposed increases and decreases in various rate categories. 
The budget describes an "overall rate increase of 4%;" however, that is a meaningless number 
outside of the context of specific rates and charges as applied to MWD's 26 customer member 
agencies, which depends on t he type of service or water t hey buy and what t hey pay in fixed 
charges. The following rate increases and decreases are proposed for each of the respective 
fiscal years, without any data or analysis to explain them: 

• Tier 1 supply rate increases of 28.8% and 4%; 
• Wheeling rate increases of 6.2% and 4.5%; 
• Treatment surcharge decrease of 10.1%, followed by an increase of 2.2%; 
• Full service untreated rate increases of 12.1% and 4.4%; 
• Full service treated rate increases of 3.9% and 3.7%; 
• Readiness-to-Serve (RTS) charge decreases of 11.8% and 3.7%; and 
• Capacity Charge (CC) decrease of 26.6%, followed by an increase of 8.8%. 

There is no demonstration in t he Budget Document that MWD's expenses recovered by t he RTS 
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and CC will vary to such a degree in FYs 2017 and 2018 to support the very substantial proposed 
decreases in those fixed charges. Moreover, these sources of f ixed cost recovery are being 
reduced at the very same time MWD is proposing to add fixed treatment cost recovery and 
suspend the property tax limitation under Section 124.5. In addition to the inconsistent logic, 
MWD is reducing the very charges authorized by the Legislature in 1984 so MWD could have 
more fixed revenue in lieu of its reliance on property taxes. MWD's proposed rates are precisely 
contrary to the intent of Sections 124.5 and 134 of its Act (copies attached). We ask that the 
General Counsel provide a legal opinion why MWD's actions are not the opposite of what was 
intended by passage of these provisions of the MWD Act. 

Absent a just ification t hat is not apparent from the Budget Document, these proposed rate 
increases and decreases appear to be arbitrary and unreasonable. We ask for t he Board's 
support to require staff to provide both data and analysis to support t hese proposed rates and 
charges so t hat they may be understood and demonstrated to be based on cost causation 
principles. 

4. The Budget Document mischaracterizes the Board's PA YGo funding policy and past 
actions; and is now proposing a "Resolution of Reimbursement" to formally authorize use of 
PAYGo revenues to pay for O&M, if necessary. The Board 's PAYGo fund ing policy was 
historically set at 20 percent. See attached excerpt from t he Board's July 8, 2013 Finance and 
Insurance Committee meeting. However, MWD staff has for t he last several years been using 
PAYGo funds on an "as- and how-needed" basis. The Board has never deliberated or set a 
PAYGo "target" or "policy" at 60 percent. Moreover, contrary to what is stated in t he Budget 
Document, the 2014 budget included CIP PAYGo funding at 100 percent, with the 2014 ten-year 
forecast stating that it "anticipates funding 100% of the CIP from PAYG and Replacement and 
Refurbishment (R&R) funds for the f irst three fiscal years, t hen transitioning to funding 60% of 
the CIP from water sales revenues." The absence of a Board policy being applied consistently 
not only fails to accomplish the purpose of PAYGo funding-- to equitably distribute costs of the 
CIP over time-- but exposes MWD to further litigation risk as funds that are collected for one 
purpose (CIP) are used for a different purpose (O&M). 

The Board should not adopt the recommended "Resolution of Reimbursement" authorizing staff 
in advance to collect $120 million annually for one purpose (CIP) and potentially use it for 
another (O&M). This is not only an unsound fiscal strategy, it serves to mask the true condition 
of MWD's budget and finances, and breaks any possible connection to cost of service. The 
Board should make a decision now on whether to raise rates, plan to borrow money or, notably 
at this point in the budget process, reduce costs (see also discussion of sales projections, below). 
The General Manager has told t he Board (during its discussion of unbudgeted turf remova l 
spending last year) that a 7 percent rate increase is necessary to support $100 million in 
spending. Advance approval and use of PAYGo funds for O&M is nothing more t han a hidden, 
de facto 8.4 percent additional rate increase each year. 
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5. The 1.7 MAF MWD sales estimate for the next two fiscal years is likely too high and 
if so~ will/eave the Board with an even larger revenue gap to fill; and the Budget Document 
lacks a fiscally sound contingency plan. The sales estimate may be too high given MWD's 
current trend at 1.63 MAF (a "sales" number that (at best) misleadingly includes the Water 
Authority's wheeled water) and El Nino conditions that make it unlikely that agencies will 
increase demand for MWD water. Further, while the board memo states t he sales forecast 
accounts for 56,000 AF/year of new local supply from the Claude "Bud" Lewis Carlsbad Seawater 
Desalination Plant and Orange County Water District's expanded groundwater recycling project, 
no provision has been made for increased local supplies t hat may reasonably be projected to be 
available to the Los Angeles Department of Water and Power (LADWP). With a good year on t he 
Eastern Sierra --which is presently tracking the best snow pack on record - MWD sales could be 
reduced by250,000 AF or more, which t ranslates to a negat ive revenue impact on MWD of 
between $175 million and $350 million. 

It is MWD's obligation to forecast revenues responsibly, based on known and reasonably 
anticipated conditions, and plan for the contingency of reduced sales using responsible financial 
management techniques, which do not include budget gimmicks such as adoption of a 
"Resolution of Reimbursement" to shift CIP/PAYGo money to other uses. 

We call to the Directors' attention that the proposed budget for FY 2017 already includes a 
revenue deficit of $94.2 million, with MWD intending to withdraw from its reserves to bridge 
the gap. Similarly, the budget for fiscal year 2018 relies on $23 million from reserves to fi ll the 
gap. Since sales may also be less than projected --as they very well may be, for the reasons 
noted above- t he Board must plan now how t he revenue gap will be filled. In this regard, we 
attach another copy of our November 17, 2014 letter suggesting the establishment of balancing 
accounts, allowing the Board to properly manage between good years and bad, rather t han 
spending all of the money in good years (as it did this past year on turf remova l) and needing to 
raise rates, borrow money or engage in t he kind of gimmick represented by t he Resolution of 
Reimbursement. We also ask that discussion of this issue be added to the next budget meeting 
agenda. 

6. There is no demonstrated justification for suspension of the ad valorem tax 
limitation. As noted above, MWD is proposing in this budget to reduce t he very charges t he 
Legislature provided to MWD to be used in lieu of property taxes. Under these and other 
circumstances, t here is no proper basis for MWD to suspend the tax rate limitation; instead, it 
should use t he tools provided by the Legislature and included in the MWD Act . 

7. No information is provided regarding the proposed changes in treatment cost 
recovery. Leaving aside the complete inconsistency with increasing f ixed treatment cost 
recovery while reducing fixed cost recovery overall, when will the detail on t he new charge be 
available? 
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8. The Budget Document does not explain why MWD's debt service coverage ratios for 
2017 and 2018 are dropping from 2x to 1.6x. A comparison of the financial indices between this 
2016 budget and the 2014 forecast shows a difference of only 50,000 AF of water sales 
reduction each year, yet the debt service ratios are plummeting from 2x to 1.6x. This drop is 
potentially very disturbing based on the aggressive water supply development plans MWD staff 
included in the IRP (and upon which it stated t hat spending decisions would be proposed and 
made). Th is is an important issue and policy discussion the Board must address. 

9. The CIP numbers contained in the Budget Document don't match the Appendix. The 
Budget Document includes annual CIP expenditures of $200 million for each of the proposed 
fiscal years; however the CIP Appendix includes expenditures of $246 million and $240 million, 
respectively, for fiscal years 2017 and 2018. Please explain and correct the discrepancy by 
increasing t he budget number or reducing projects contained in the Appendices. 
We will have more extensive comments going forward, and in particular, once additional detail 
is provided as requested in t his letter. 

We look forward to beginning the budget review process next week and engaging in a 
productive dialog with our fellow directors. 

Sincerely, 

~ l:;;id~ ~~ 
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

Attachment 1: Appellate Court Decision -Newhall County Water District v. Castaic Lake Water 
Agency 

Attachment 2: Excerpt from the Board's July 8, 2013 Finance and Insurance Committee Meeting 
Attachment 3: MWD Act Sections 124.5 and 134 
Attachment 4: Water Authority's November 17, 2014 Letter REBalancing Accounts 
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION EIGHT 

NEWHALL COUNTY WATER 
DISTRICT, 

Plaintiff and Respondent, 

v . 

CASTAIC LAKE WATER AGENCY et 
al. , 

Defendants and Appellants. 

B257964 

(Los Angeles County 
Super. Ct. No. BS142690) 

Attachment 2 

Attachment 1 

APPEAL from a judgment of the Superior Comt for the County of Los Angeles. 

James C. Chalfant, Judge. Affitmed. 

Best Best & Krieger, Jeffrey V. Dunn, and Kimberly E. Hood for Defendants and 

Appellants. 

Colantuono, Highsmith & Whatley, Michael G. Colantuono, David J. Ruderman, 

Jon R. di Cristina; Lagerlof, Senecal, Gosney & Kmse and Thomas S. Bunn III for 

Plaintiff and Respondent. 



SUMMARY 

Attachment 2 

Attachment 1 

Plaintiff Newhall County Water District (Newhall), a retail water purveyor, 

challenged a wholesale water rate increase adopted in February 2013 by the board of 

directors of defendant Castaic Lake Water Agency (the Agency), a government entity 

responsible for providing impotted water to the four retail water purveyors in the Santa 

Clarita Valley. The trial comt fotmd the Agency's rates violated article XIII C of the 

California Constitution (Proposition 26). Proposition 26 defmes any local government 

levy, charge or exaction as a tax requiring voter approval, unless (as relevant here) it is 

imposed "for a specific government service or product provided directly to the payor that 

is not provided to those not charged, and which does not exceed the reasonable costs to 

the local government of providing the service or product." (Cal. Const. , art. XIII C, § 1, 

subd. (e)(2).)1 

The challenged rates did not comply with this exception, the trial comt concluded, 

because the Agency based its wholesale rate for impmted water in substantial patt on 

Newhall's use of groundwater, which was not supplied by the Agency. Consequently, 

the wholesale water cost allocated to Newhall did not, as required, "bear a fair or 

reasonable relationship to [Newhall's] bmdens on, or benefits received from, the 

[Agency's] activity." (Alt. XIII C, § 1, subd. (e), final par.) 

We affitm the trial comt's judgment. 

FACTS 

We base our recitation of the facts in substantial part on the trial comt's lucid 

descriptions of the background facts and circumstances giving rise to this litigation. 

1. The Parties 

The Agency is a special district and public agency of the state established in 1962 

as a wholesale water agency to provide imported water to the water pmveyors in the 

Santa Clarita Valley. It is authorized to acquire water and water rights, and to provide, 

sell and deliver that water "at wholesale only" for municipal, industrial, domestic and 

1 All fmther references to any "article" are to the California Constitution. 

2 




























































