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We have reviewed Board Memo 9-2 and relevant sections of the MWD Administrative Code and 
MWD Act and find that there are two discrepancies between the MWD Act and Administrative Code 
provisions that should be addressed before compliance is certified under Code section 5204. 

1) Administrative Code Section 4301(a) must be amended because it is inconsistent with and does 
not accurately describe the statutory limitations of Section 134 of the MWD Act. 

Administrative Code Section 4301(a) provides as follows: 

§ 4301. Cost of Service and Revenue Requirement. 

(a) The District shall fix rates for water such that anticipated water sales revenues, 
together with anticipated revenues from any water standby or availability of service 
charge (such as the readiness-to-serve charge or capacity charge) or assessment, ad 
valorem tax revenues., and other revenues pay the expenses of the District, provide 
for repairs and maintenance, provide for payment of the purchase price or other 
charges for property or services or other rights acquired by the District, and provide 
for the payment of the interest and principal of the District's outstanding bonded 
debt. Subject to the foregoing, such rates and charges shall reflect the costs of the 
District's major service functions, including water supply, conveyance, power, 
storage, distribution and treatment to the greatest degree practicable. (emphasis 
added) 

However, this language is not consistent with Section 134 of the MWD Act, which provides: 

Sec. 134. [Adequacy of Water Rates; Uniformity of Rates] 

The Board, so far as practicable, shall fix such rate or rates for water as will result in 
revenue which, together with revenue from any water stand-by or availability service 
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charge or assessment, will pay the operating expenses of the district, provide for 
repairs and maintenance, provide for payment of the purchase price or other charges 
for property or services or other rights acquired by the district, and provide for the 
payment of the interest and principal of the bonded debt subject to the applicable 
provisions of this act authorizing the issuance and retirement of the bonds. Those 
rates, subject to the provisions of this chapter, shall be uniform for like classes of 
service throughout the district. 

Administrative Code § 4301 fails to comply with the clear requirement of MWD Act Section 134 that 
the Board set water rates that, together with revenue from any water stand-by or availability service 
charge or assessment, will result in revenue sufficient to pay the operating and other expenses of 
the district. The legislative mandate of Section 134 does not include "ad valorem tax revenues, and 
other revenues/' as stated in Administrative Code§ 4301. Section 134 is a statutory limitation on 
how MWD meets its revenue requirement; ad valorem taxes may only be levied as specified in MWD 
Act Section 124.5. 

2} Administrative Code Section 4301{b) contains language that is outdated and has no meaning 
separate and apart from the statutory limitations in Section 124.5 af the MWD Act; accordingly, this 
language should be deleted. 

Administrative Code Section 4301(b) provides as follows: 

(b) Notwithstanding the provisions in subsection {a) above, amounts raised by ad 
valorem property taxation shall not exceed the limitations established by section 
124.5 of the Act and, subject to those limitations, shall be not less than the 
approximate equivalent of the amounts levied for fiscal year 1990-91. (emphasis 
added) 

Section 124.5 of the MWD Act provides: 

Sec. 124.5. [Ad valorem Tax Limitation] 

Subject only to the exception in this section and notwithstanding any other provision 
of law, commencing with the 1990-91 fiscal year any ad valorem property tax levied 
by a district on taxable property in the district, other than special taxes levied and 
collected pursuant to annexation proceedings pursuant to Articles 1 (commencing 
with Section 350), 2 (commencing with Section 360), 3 (commencing with Section 
370), and 6 (commencing with Section 405) of Chapter 1 of Part 7, shall not exceed 
the composite amount required to pay (1) the principal and interest on general 
obligation bonded indebtedness of the district and (2) that portion of the district's 
payment obligation under a water service contract with the state which is reasonably 
allocable, as determined by the district, to the payment by the state of principal and 
interest on bonds issued pursuant to the California Water Resources Development 
Bond Act as of the effective date of this section and used to finance construction of 
facilities for the benefit of the district. The restrictions contained in this section do 
not apply if the board of directors of the district, following a hearing held to consider 
that issue, finds that a tax in excess of these restrictions is essential to the fiscal 
integrity of the district, and written notice of the hearing is filed with the offices of 
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the Speaker of the Assembly and the President pro Tempore of the Senate at least 10 
days prior to that date of the hearing. 

Section 124.5 does not include any provision for a "minimum" tax levy as stated in the 
Administrative Code; indeed, Section 124.5 is clear that the only exception to the ad valorem tax 
limitation is the Board's determination that a tax in excess of the restrictions contained in Section 
124.5 is "essential to the fiscal integrity of the district." While the Administrative Code states that 
the purported "minimum" tax levy (i.e., "not less than the approximate equivalent of the amounts 
levied for fiscal year 1990-91") is subject to the limitations of Section 124.5, no "minimum" tax levy 
is specified in Section 124.5 and none is permitted absent a finding by the Board that any given 
amount is essential to the fiscal integrity of the district. The legislative history is clear that the 
Legislature intended that MWD's reliance on ad valorem taxes would be completely eliminated over 
time under Section 124.5, not maintained at the equivalent of amounts levied for fiscal year 1990-
91.i 

In order to certify compliance with fund requirements and bond indenture provisions, 
Administrative Code Section 4301(a) must be amended to delete the language that is inconsistent 
with Section 134 of the MWD Act (i.e., "ad valorem tax revenues1 and other revenues"). MWD 
should also delete the outdated language in Administrative Code Section 4301(b) because it is 
outdated and superseded by Section 124.5 of the MWD Act (i.e., "and, subject to those limitations1 

shall be not Jess than the approximate equivalent of the amounts levied for fiscal year 1990-91 "). 

Sincerely, 

Michael T. Hogan 
Director 

Keith Lewinger 
Director 

i 
" :1 ./ ~; ,~·· 

. /f(,(i'/ 1 • ( ,.'( j .. .I 

Elsa Saxod 
Director 

j 

Fern Steiner 
Director 

1 As MWD staff and General Counsel are well aware, there is a long history associated with Sections 134 
and 124.5 of the MWD Act resulting from litigation filed by the City of Los Angeles in 1975, claiming that 
MWD board actions violated Sections 134 and 307 of the MWD Act. The proposal to establish a minimum 
property tax levy equivalent to the amount levied in fiscal year 1990-91 in order to establish the allocation 
of revenue requirements between water sales and taxes was part of this history and discussion, all of 
which is now superseded by Section 124.5. For further background on this subject, see December 20, 
1990 MWD Board Memo 8-7 RE Amendment of Proportionate Use Formula and Prospective Tax Revenues 
(Attachment 1). MWD's repeated improper use of the "essential to the fiscal integrity of the district" text 
in MWD Act Section 124.5 has been addressed in prior correspondence by the San Diego County Water 
Authority, and thus is not restated here. 

























































































































































































































































































































































Testimony of Dennis Cushman 
Metropolitan Water District of Southern California 

Attachment 4 

Metropolitan Water District Board of Directors Meeting, Item 8-1, Aprll12, 2016 
Approve Biennial Budget, Revenue Requirements and Water Rates and Charges 

and Suspend Tax Rate Limitation for 2017 and 2018 

Good afternoon, Chairman Record and members of the Board. I'm Dennis 

Cushman, assistant general manager of the San Diego County Water Authority. I would 

like to submit into today's record, a letter dated April 11, addressed to the Clerk of the 

Board, with attachments, including COs numbered 8 and 9. My associate, Liz 

Mendelson, will hand it to the Clerk of the Board. 

The Water Authority opposes suspension of the tax rate limitation, because this 

action clearly is not necessary, let alone "essential," given the almost $850 million MWD 

has over-collected from ratepayers over the past four years. It is also improper when 

MWD is proposing to reduce its RTS and Capacity Charges - the very tools the 

Legislature gave MWD in lieu of higher property taxes. 

The Water Authority opposes the 2017 and 2018 water rates and charges on 

both procedural and substantive grounds. 

First, MWD violated Administrative Code Section 4304 because it failed to 

provide a cost of service analysis and recommended rates at the Board's February 

meeting. Instead, the cost of service analysis was not released until March 16, more 

than one month late and eight days after the public hearing. The General Manager's 

rate recommendations were not presented until they were posted on the MWD website 

on March 30, almost two months later than required by the Admin Code and three 

weeks after the public hearing. 

MWD also refused again to comply with Government Code Section 54999.7, 

which requires MWD to provide the data and methodology for establishing its rates in a 

timely fashion. 
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Finally, MWD has refused to make its rate model available to the Water Authority 

and the public. Without the rate model, MWD cannot show how its rates and charges tie 

to, or are based on its budgetary, accounting and operational data. 

Turning to the substance of the proposed rates, we have provided reports by two 

consulting firms -- Municipal & Financial Services Group and Stratecon Inc. --that detail 

why MWD's cost of service analysis is flawed and its recommended rates and charges 

for 2017 and 2018 are illegal: 

• First, State Water Project costs continue to be improperly allocated to 

transportation rates, rather than supply rates. 

• Second, the Water Stewardship Rate is an illegal tax that is not related to any 

service provided by MWD; rather, these revenues are collected from all member 

agencies and used by MWD to pay local water supply costs of only~ 

member agencies. These costs, if they may be incurred by MWD at all, must be 

assigned to the member agencies that benefit from receipt of these funds. 

• Third, while MWD's cost of service analysis states and demonstrates that the 

service characteristics and demand patterns of its 26 member agency customers 

vary significantly, it has not assigned its costs in a manner that recognizes this 

fact. It is missing entirely a required step in the industry standard practice of 

assigning costs to rates and charges. 

As a result of these and other issues causing cross-subsidies, all of MWD's rates, 

induding its supply rates, are illegal. 

Cost of service is a real limit on the discretion this board has to allocate MWD's 

costs. The sooner MWD recognizes this fact, the better for all of MWD's 26 member 

agency customers and the almost 19 million people they serve. 
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April LI,2OL6

Dawn Chin, Clerk of the Board

Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0154

April 11 Finance and lnsurance Committee Meeting, Agenda ltem 8-1: Approve
proposed biennial budget for fiscal years 20t6lt7 and 2OL7h8, proposed ten-
year forecast, proposed revenue requ¡rements for fiscal years 2OL6|L7 and
2OL7lt&, and recommended water rates and charges to be effective on January 1,

2Ot7 and January t,2OL8; adopt resolut¡ons fixing and adopting water rates and

charges lor 2OL7 and 2018; and adopt the resolution finding that continuing an ad

valorem tax rate at the rate levied for fiscal year 2015lL6 is essent¡al to
Metropolitan's fiscal integrity.

Letter Submitting Documents into the Administrative Record

Dear Ms. Chin:

Accompanying this letter are two CD's, titled CD#8 and CD#g. These disks contain a

copyof allthose documents listed as ltem No.'s 205 thru 242in the attached Master lndex

of Documents San Diego County Water Authority Requests be lncluded in the

Administrative Record for Setting of MWD Rates and Charges for Calendar Years 2Ot7 and

20L8 ("Master lndex")correspond to SDCWA . The Water Authority requests that this

letter and these documents be included in the Administrative Record.

CD#S Conta¡ns: an index of the contents of CD#B; MWD Storage Agreements and Water

Surplus and Drought Management Plan Documents dating back to 2OO7; indexes of
video links to MWD Board Meetings for April 20L4- April 2016, Finance and

lnsurance Committee Meetings for April 201-4-April 2016, and IRP Committee
Meetings 2OL5-2OI6; copies of letters and correspondences between MWD and the

San Diego County Water Authority between 3/8/16 and 4/71L6; MWD Fiscal Year

Billing Activity Reports for 2OL4 and 2015; MWD Fiscal Year Sales for L9BO-20I6, a

Table of MWD Preferential Rights in 201-5, and several documents cited in the

reports referenced below.

CD#g Contains: an index of the contents of CD#9; MWD lntegrated Resource Plan (lRP)

documents listed on the index of these documents.
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Also attached are copies of the following reports:

1. San Diego County Water Authority - Metropolitan Water District Cost of Service Rate

Review, Municipal & Financial Services Group (dated April 9, 2016).

2. Metropolitan Water District of Southern California Water Supply Assessment and Use

Among its 26 Member Agency Customers, Stratecon lnc. (dated April 9, 2076\ .

The Water Authority requests inclusion of this letter and its attachments, including
each and every document listed in the indexes and the attached CDs, in the Administrative
Record of proceedings relating to the actions, resolutions, adoption, and imposition of
MWD's rates and charges for calendar years 2017 and 2OIB.

Sincerely

Dennis A. Cushman

Assistant General Manager

Attachments:

1. Master lndex of Documents San Diego County Water Authority Requests be

lncluded in the Administrative Record for Setting of MWD Rates and Charges for
Calendar Years 2017 and 2OLB (4-9-16\

2. CD#8

3. CD#g

4. San Diego County Water Authority - Metropolitan Water District Cost of Service

Rate Review

5. Metropolitan Water District of Southern California Water Supply Assessment and

Use Among its 26 Member Agency Customers

2
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San Diego County Water Authority
Metropolitan Water District Cost of Service Rate Review



San Diego County Water Authority

M etro po I ita n W ote r Di stri ct
Cost-of-Servíce Rote Review

April LO,2OL6

Developed by:
Municipol & Financial Services Group

MFSG . 911-A Commerce Road I Annapolis, MD 21401 r 410.266.9101 I mfsgllc.com



Executive Summary

MFSG has reviewed the rates and rate setting process used by MWD to set its rates for calendar years

2OI7 and 201-8, as well as materials related to the 2010 and 2012 cases (San Diego County Water Authority

vs. Metropolitan Water District), including Statements of Decision by the San Francisco Superior Court,

MFSG has formed the following opinions regarding MWD's rates and rate setting process:

L. State Water Project (SWP) costs are incorrectly allocated to conveyance rates and should be

recovered entirely by MWD's supply rates (the terms "conveyance," "transportation" and

"transmission and distribution" are used interchangeably in this report).

2. MWD's collection of Department of Water Resources (DWR) power costs through conveyance

rates deviates from cost-of-service principles and statutory (Proposition 26) proportionality

requirements.

3. Collection of MWD's cost of obtaining water from the SWP through the transportation rates is a

violation of i nd ustry sta nda rd cost-of-service pri nci ples.

4. Costs allocated to MWD's Water Stewardship Rate (WSR) are not charged by MWD based on cost-

causation or benefit received by MWD's respective member agencies (i,e. those that cause the

cost and benefit from the supply should pay for it), nor are revenues collected proportionately

from those who benefit from expenditure of funds / costs incurred by MWD.

5. MWD's rate setting process fails to address functionally specific cost allocations as dictated by

industry standards.

6. MWD's current rates and rate structure do not properly account for the proportional cost

allocation of providing reserve capacity for fluctuations in demands as a result of individual MWD

customers' use of such capacity.

7. Water supply costs are not properly allocated in MWD's rate structure given its customers' varying

and proportional use of water supply and storage facilities.

8. The proposed Treatment Alternative is arbitrary and does not adhere to AWWA cost-of-service

sta ndards.

9. There is no demonstrated cost-of-service need to suspend the ad valorem tax limit imposed on

MWD.

Assigned Task

MFSG was assigned several tasks related to reviewing the Metropolitan Water District's (MWD) rate

setting process forfiscalyears 2016-1-7 and2OIT-!8 and cost-of-service analysis for proposed water rates

and charges for calendar years 2OL7 and 201-8:

a

a

Review the rate methodology, especially regarding the cost-of-service functional allocations and

their appropriateness, given the industry standards set forth in the American Water Works

Association (AWWA) Manual M1 as modified to comply with California law, principles of cost-

causation set forth in Proposition 26 and the Statement of Decision on Rate Setting Challenges in

San Diego County Water Authority (SDCWA) vs. Metropolitan Water District.

ldentify MWD's cost allocation methodology for all 26 of its customers.

2MFSG MWD Cost-of-Service Rate Review



Replicatethe rate setting process used by MWD in orderto understand how its costs have been

allocated and rates set to recover its costs.

Evaluate the alternative treatment charge methodology in terms of its adherence to industry

sta ndard cost-of-service principles.

Determine any cost-of-service need to suspend the ad valorem tax limit imposed on MWD.

After reviewing the materials provided by MWD, MFSG is unable to replicate the rate setting process used

by MWD for several reasons.

First, the materials and data provided by MWD in connection with settin gits 2017 and 201-8 rates are not

sufficient for an independent reviewer to independently confirm or validate the financial and operational

source data used by MWD in its rate calculations, norto confirm or validate the procedures and formulae

used to identify or allocate cost and usage data to specific functions or services provided by MWD to its
customers.

MWD has also not provided any functional cost-of-service models that would allow a third party to
replicate its rate setting process beginning with the most basic budget documents, MWD's claim that its
financial planning and rate model is proprietary software is on its surface not true; MWD has admitted

that it utilizes a commercialsoftware program (Excel, developed and licensed by Microsoft)for its financial

planning model. MWD has not developed any software as paft of, or in support of, its financial

planning/rate model. MWD simply has not and will not disclose the "instructions" (formulae and

operational steps) that MWD utilizes with Microsoft Excel's software to constitute and operate MWD's

financial planning and rate model. For example, the Excel spreadsheets MWD has provided have the

following limitations :

L. ln all tables in which a total is shown to be the sum of the numbers listed in a table, the Excel

function =SUM([data]) is removed, and a hard coded (i.e. typed in) number equalto the result of
that function is put into the cell. The SUM function is not a proprietary function developed by

MWD.

2. ln alltables where percentage allocations are made, the multiplication formulas are removed and

hard coded numbers are shown. The multiplication function is not a proprietary function

developed by MWD.

There are numerous other examples and it is obvious that all Excel functions have been removed or

disabled in the spreadsheet models provided by MWD in connection with the2017 and 2018 rates, and

none can possibly be characterized as proprietary. lt is inconceivable for a public entity such as MWD to

withhold such simple calculations. MWD claims that its rate setting procedure (i.e. model) adheres to
industry standards. This contradicts the notion of having proprietary formulae in a rate model. There is

absolutely no need for any proprietary formulae to calculate the cost-of-service rates for even the largest

utilities in the world.

AWWA guidelines are sufficient in their use of basic addition, subtraction, multiplication and division to

calculate cost-of-service based rates. There are other more advanced Excel functions that make cost-of-

service allocations easier by expediting those basic functions, but there are absolutely no functions

necessary to complete a cost-of-service allocation beyond the ones programed by Microsoft into Excel.

a

a

a
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MFSG has reviewed the available material provided by MWD as a part of its rate setting process for fiscal

years 2016-L7 and2OIT-18 and cost-of-service analysis for proposed water rates and charges for calendar

years2OIT and 2018, and although MFSG cannot replicate the cost-of-service methodology used by MWD

when settingthose rates, MFSG is able to make observations and form severalopinions regardingthe cost

allocation methodology used by MWD based on the material it has provided.

Review olãOLO Bartle Wells Supplemental Report

MFSG reviewed the 20L0 supplemental report from Bartle Wells Associates dated April L2,2010. The

supplemental report concludes that:

"The rates MWD proposes to impose as of January t,2OL1, are not consistent with industry standards, fail

to fairly apportion costs among customer classes in proportion to the cost of serving each, and require

transportation customers to subsidize water supply customers."

MFSG understands that the methodology used to set MWD's 2OLl and 2018 rates is the same

methodology that was used to set the 2011 rates mentioned in the Bartle Wells report (except for MWD's

proposed new fixed treatment charge, discussed in more detail below). Based on an independently

conducted review of MWD's fiscal years 2OL6-17 and 2OL7-1..8 cost-of-service analysis and documentation

for proposed water rates and charges for calendar years2OtT and 2018, MFSG agrees with the assessment

of Bar-tle Wells Associates and concludes that MWD's rate setting process remains inconsistent with

authoritative industry standards and proper cost-of-service principles. Most notably, we agree with Bartle

Wells' finding that SWP costs are purchased water costs and therefore should be functionalized as supply

costs and collected through supply rates. We also agree with the Bartle Wells'finding regarding the Water

Stewardship Rate, that conseruation and local supply development are supply functions and that the

notion that conservation must be encouraged by artificially inflating the cost of transportation of water

through MWD facilities is inconsistent with modern day realities in California water law and policy.

Review ol2OL2 FCS Report

MFSG reviewed the report submitted to the Water Authority by FCS Group dated March 12,20L2. A

summary of the report's finding are as follows:

1. State Water Project (SWP) costs are incorrectly allocated to conveyance rates and should be

recovered entirely by MWD's supply rate.

2. The fees imposed by MWD on the Water Authority to transport lmperial lrrigation District (llD)

and canal lining supplies through MWD facilities exceeds the cost of providing that service.

3. MWD's collection of Department of Water Resources (DWR) power costs through conveyance

and transportation rates deviates from cost-of-service principles and statutory (Proposition 26)

proportiona lity requirements.

4. Collection of MWD's cost of obtaining water through the SWP through the transportation rate is

a violation of cost-of-service principles.

4MFSG MWD Cost-of-Seruice Rate Review



5. MWD's Water Stewardship Rate (WSR) is inequitable and does not satisfy cost-of-service and

proportionality requirements; first, because it is collected on all waterthat passes through MWD

facilities, including wheeled or transported water; and second, because the funds collected

through the WSR are dispersed to member agencies disproportionately.
6. MWD's rate setting process fails to address class specific cost allocations as dictated by industry

sta ndards.

7. The current rate structure does not accurately reflect the cost of providing reserve capacity for
fluctuations in demands as a result of individual MWD customers.

8. Costs related to seasonal peaking are not properly addressed in MWD's rate structure.

9. The determination made by MWD's rate consultant (Raftelis Financial Consulting) in L999 that
not enough data was available to perform a properly sophisticated cost-of-service analysis is no

longer credible given the time elapsed and advances in technology since L999.

FCS's report goes on to estimate the economic impact related to the misallocation (i.e. over charging) of
the Water Authority. This economic impact is beyond the scope of MFSG's task and was not reviewed by

MFSG. After reviewing the report submitted by FCS, MFSG concurs with the nine FCS conclusions listed

above.

I nd ustry Sta nda rd Cost-cif-serv¡ce M ethod ol ogy

ldentifying the revenue requirements for a utility, which means identifying the total amount of cash that
is required on an annual basis to pay forthe costs of the utility, includes identifying:

Operating and Maintenance ("O&M") Costs -the direct and indirect (overhead) costs, including

items such as labor, chemicals, power, supplies, etc. -the ongoing costs of operation.

a

o Capital Costs - the annualized capital expenses, consisting of debt service on existing debt and

anticipated capital costs, whether for cash-funded projects ("Pay as You Go," or PAYGO) or the
annual debt service (principal and interest) for debt to be issued.

ln addition, there may be reserve contributions built into a utility's rate, particularly if a utility is required
to maintain ceftain debt coverage ratios or minimum cash reserve balances. The revenue requirements
must be tied to specific budget documents that correspond to (i.e. match) the audited financial
statements of the utility. The first step in any cost-of-service study is to collect financialdocuments that
can be sourced when determining a utility's totalcost of providing water and other services.

After the total revenue requirements have been determined, miscellaneous non-rate revenues are

deducted from the revenue requirements. The resulting net revenue requirement is then allocated to the
functions of the utility, to identify the costs to form the basis for various parts of the customer bill. The

typicalfunctions (cost elements)to which the net revenue requirement is identified / allocated based on

AWWA standards are:

Source of Supply

Treatment
Transmission and Distribution
Pumping and Power

a

a

a

5MFSG MWD Cost-of-Service Rate Review



. Customer Serv¡ce
o Administrative and General

The revenue requirement is identified or allocated to these functions, to establish the basis for how each

type of cost is to be recovered from customers. For example, customer service costs might be allocated
based on the number of accounts; meter testing and replacement might be allocated based on the
number and size of meters, since larger meters cost more to repair and replace than smaller meters.

Treatment and storage costs might be further subdivided into base costs and peaking costs. The cost-of-
service results generate the numerator of the calculation to determine customer rates. The denominator
is the customer data related to each functional category above. A basic flow chart of how this process

works is shown below:

Once the costs of a utility are categorized into the above stated functions, the costs are allocated to
customers based on the service requirements and demand patterns of the utility's customer base.

Depending on the differences in customer habits, customers are typically grouped into classes of similar
service requirements and demand patterns, Costs related to one customer class may not necessarily be

related to any other classes. lt is this step in the rate calculation that satisfies the necessity for equity in
utility rates, proportionality under California law and uniformity under California law and the MWD Act.

MWD's rate setting and cost-of-service process fails to include this criticalstep of grouping its customers

into like classes, even with the admission contained in its cost-of-service discussion that MWD's customers

are different in terms of service requirements and demand patterns. Rather than assigning its costs by

customer class, MWD assigns the costs to "services," which do not account for its customers'service

6
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characteristics or demand patterns. This is an obvious and critical omission in MWD's cost-of-service
process.

Distributing Costs to Customer C¡asses

As outlined above, one of the cornerstones of any rate setting process is defining the various classes of
customers served by a water utility, AWWA Manual M26, Water Rates and Related Charges, defines

customer classes as homogeneous groups of customers that are justified by similarities in service

requirements and demand patterns. Both service characteristics and use patterns affect the cost-of-

service, and therefore require different pricing among different customer classes in order to fairly and

proportionately distribute a utility's costs among its customers. The idea is that customers with similar

seruice requirements and patterns of use should be placed in the same class of service so that rates are

nondiscriminatory and reflect, as closely as possible, the cost of providing service to each customer or

customer class. Without the proper definition of customer classes, taking these service characteristics and

demand patterns into account, it is impossible to properlv assign costs to customers.

MWD states in its most recent cost-of-service report (p.87), "Metropolitan, a wholesaler, serues one class

of customers: its member agencies." MWD then, in the next sentence, contradicts this notion of having

only one customer class by stating that, "These wholesale customers use Metropolitan's facilities

differently and, therefore, receive different services from Metropolitan." However, in its rate setting

process, MWD fails to identify or define the different service characteristics and demand patterns of its
26 customers or group them into customer classes based on these differences it admits exist. Rather than

assign its costs to customer classes, MWD assigns costs to "services," thus completely eliminating a key

step in a cost based rate setting process. This issue is evident in several instances of MWD's rate setting

process. For example, the way MWD allocates drought related costs makes no effort to allocate these

costs equitably based upon usage. From AWWA's M1- chapter on Drought Surcharges:

"The issue of equity con often be oddressed by considering the specific circumstances thot creote

the need for the fdrought] surcharge and the woy in which the surchorge rs ossessed ond collected.

For equity to prevoil, there should be o reosonable relotionship between the amount of surchorge

revenue collected from each customer closs ond the benefits that occrue when the surchorge

revenues dre used."

MWD allocates the fixed commodity costs of drought related storage costs to its annual volumetric supply

rate (p.88, Schedule 16 of the tY 2ot6-t7 and FY 2OI7-L8 COS analysis), which are then charsed to all

customers equallv, without regard to the proportional extent to which its customers benefit from MWD

incurring these costs. Nowhere in MWD's cost-of-service documents is there evidence of MWD's

assessment of the proportional demand of each member agency for drought storage and supply.

The Water Stewardship Rate (WSR) is another example of MWD's lack of proper customer class

definitions. At the outset, MWD admits that there is no actual service tied to the WSR; rather, this rate is

simply a mechanism to redistribute revenues collected from all member agencies and paid to some

member agencies in varying degrees to develop local water supplies. Not only does MWD improperly

allocate these costs as a transportation charge (discussed in a later section), but MWD collects this rate

on all water conveyed through MWD's system, including wheeled water. MWD, on page 111- of its
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Proposed Biennial Budget, states that "The [WSR] programs also free up capac¡ty in Metropolitan's system

to convey both Metropolitan water and water from other non-Metropolitan sources." But MWD has not
provided any analysis that evidences or supports this purported benefit to MWD's distribution capacity.

Most critically for purposes of this issue, MWD has failed to provide any evidence that the act of wheeling

or transporting third-party water through its facilities couses MWD to incur any expenses in its local water
resources or conservation programs, which it funds with the Water Stewardship Rate revenues.

Accordingly, the collection of Water Stewardship Rate revenues from wheelers utterly fails any possible

cost-of-service justification.

Further, MWD makes no distinction between the member agency customers that benefit from local

supply projects funded by WSR revenues and the customers it charges to fund these projects (all

customers), This violates not only cost-of-service principles, but the proportionality requirements of
Proposition 26. Costs incurred to fund local supply projects should be charged proportionally, to the
extent MWD's individual member agency customers benefit from those localwater supply projects. MWD

has itself admitted that there is no water supply benefit to MWD from the WSR funded local supply

projects.

Customer allocation is also important when it comes to MWD's Readiness-to-Serve (RTS) charge. From

page 29 of the COS Report, "The RTS recover the cost of the portion of the system that is available to
provide emergency service and available capacity during outages and hydrologic variability due to
intermittent droughts." While MWD allocates emergency capacity costs of its reservoirs to the RTS, ¡t

allocates costs of reservoir drought capacity and water supplies that are held in standby for intermittent
droughts to the annual volumetric supply rate. This results in annual supply customers subsidizing the
drought sta ndby customers' intermittent dema nds.

MWD allocates the RTS among all member agencies based on a ten year rolling average of demand. No

effort is made to identify or allocate proportionally which customers require and use the emergency

seruice or drought standby service due to variability of local supplies - it is apparent some customers

rarely require MWD to provide standby service while others routinely do so. The ten-year average of total
annual demand does not properly consider the facts regarding MWD's customers' respective use of
standby service, and therefore does not allocate the RTS charge properly among MWD's customers,

ln addition to not accounting for the admitted differences in its customers' service needs, MWD's demand

projections do not reflect the rea lity of the cu rrent consu m ption patterns of its 26 customers. The demand

projections provided by MWD and used to allocate its supply and treatment costs (such as the Water

Supply Rate, the System Access Rate and the Water Stewardship Rate) are calculated using, and applied

to, pass-through water sales that are not supplied or treated by MWD, specifically San Diego's

independent water supplies. When rates are allocated based on these totals, MWD is not properly

identifying which costs are properly allocated to which customers based on service characteristics and

demand patterns.
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MWD's Use of Terminology

MWD uses certain terminology in a way that misleads and incorrectly identifies certain aspects of its rate

setting procedures. For example, from MWD's FY2O1,6-17 and FY 2017-L8 Cost-of-service Report (p. 73):

"The Commodity/Demond opprooch wos modified for its opplicotion to Metropolitan's rote

structure by odding o seporote cost ollocotion for costs related to standby."

When MWD uses the word "standby" it does not use it to mean the industry standard meaning of

emergency supply in the face of outages or the reduction in the supply from a primary water source. From

AWWA Manual M1 (Sixth Edition, p.t73 -L74):

"standby service (ond the ossociote [sic]) rate is differentfrom interruptible service or a copocity

reservotion"

And also

"By definition, stondby service is intended to be used on o rondom ond infrequent basis. Therefore,

such service is not intended to be o mojor source of revenue ond is not likely to hove a materiol

effect on o utility's financiol sufficiency os long as the stondby rote recovers ony odditionol costs

incurred to provide the service."

The industry definition of standby service is truly for emergency service, not everyday storage/treatment

capacity. MWD uses the word "standby" to referto existing capacity in its system that is accessed routinely

by some of MWD's 26 customers to varying degrees. While the word "standby" seems to adequately

describe the use of this supply, MWD's use of the term is not consistent with the industry standard cost-

of-service definition of the word and thus contributes to distorting proper cost allocations.

MWD Cost-of-serv¡ce Al locations

State Water Project- MWD improperly allocates a large portion of the price of water purchased by MWD

from the California State Water Project (SWP) as a transportation cost rather than properly allocating it
as a supply cost (COS Report, p.77l.This results in unjustifiably higher cost allocations to MWD's

customers who use MWD's transportation service to convey non-MWD water and unjustifiably lower cost

allocations for customers who buy water from MWD.

MWD makes reference to the Federal Energy Regulatory Commission (FERC) on page 94 of their COS

report -
"The treotment of Metropolitan's Conveyance ond Aqueduct facilities os one integroted system

for purposes of rote-setting is not uncommon or novel. The Federol Energy Regulotory Commission

(FERC), for example, recognizes the practice of rolling the costs of tronsmission facilities into o
single rate when the focilities ore port of an integroted system. The proctice is recognized

regardless of legol ownership of (or entitlements in) a particulor focility."

The above statement is misleading. This appears to be a reference to FERC Order 1000 (136 FERC 61,051-,

July 2011) which modifies the rules governing when electric utilities share the cost for capital investments
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into transmission facilities, The order provides six principles to govern when and how electric utilities

share the cost of transmission facilities. Two of these principles would apply directly to Metropolitan's

behavior, it if were an electric utility being regulated under Order 1000, and likely result in FERC finding

the cost allocation scheme not'lust and reasonable". Principle two states that there is "no involuntary

allocation of costs to non-beneficiaries" of a transmission facility -this essentially requires direct physical

contact to the facility being paid for; and principle three states that the cost-benefit ratio for services

provided should not exceed l-.25 unless the public utility provides justification to FERC, and FERC

approves, a higher ratio. Here Metropolitan wants to fillthe role of both the rate setting utility and the

oversight agency. When FERC approves a utility's rates, it ensures the process is transparent, judges

objectively, and guarantees that the rates are just and reasonable. By collapsing the role of the utility and

the agency into a single entity, Metropolitan removes the transparency and objectivity from this process,

and so may not claim the same level of deference as FERC.

MWD is a wholesale customer of the SWP. The cost of moving water through the SWP for delivery to

MWD is included in the SWP water supply costs borne by MWD. After the point of delivery, there is no

rational basis for allocating SWP costs to any other MWD function but water supply. As far as MWD

customers are concerned, the SWP costs are paid for by the time the SWP water reaches MWD's

transmission system. MFSG agrees with the previous expert reports on the subject (FCS and Bartle Wells)

and the Phase I decision by Judge Curtis E.A Karnow that, "Met's conveyance rates over collect from

wheelers because Met allocated all of the State Water Project costs for the transportation of purchased

water to its conveyance rates." (August 28 Statement of Decision, p. 13). Moreover, MWD has not

described how or to what extent to which wheeling uses the SWP aqueduct (Statement of Decision, p.

54). The transmission costs of the SWP should be passed through to MWD customers as a supply cost

only.

Debt Allocatíon - MWD allocates both current and anticipated future debt based on its cu rrent asset base

(i.e. current net book value of its assets, including work in progress). That is, a certain proportion of total

debt is allocated (for rate making purposes) to each of MWD's asset categories based on the dollar value

of current assets, not the debt (currently held or planned) associated with each asset category. This

methodology would be more acceptable if all26 of MWD's customers were uniform in their use of MWD's

assets, which as stated previously, MWD admits is not the case. For example, MWD's treatment plants do

not uniformly serve its 26 customers. When MWD issues debt to rehabilitate or repair a specific treatment

plant, the debt payment related to that rehabilitation is spread over all of MWD's assets, including source

of supply, conveyance and storage, lt is a clear violation of cost-causation principles to allocate treatment

related debt to anything other than the customers served by the treatment assets that cause the need for
debt to be issued. See the following table:
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Source of Supply 26,956,288 0.3%

Conveyance and Aqued uct L,721.,625,421. 2T.L%

Storage L,974,847,640 24.2%

ïreatment 2,542,O59,665 3L.1o/o

Distribution r,468,5t5,L34 1.8.O%

Administrative and General 321,,024,887 3.9%

Hydroelectric 1,L3,543,153 L.4%

Total 8,168,572,19Os LOO.O%

Functional Categories NBV for FY 2018 % ofTotal NBV

Source: COR Report p.66. Totals may not add due to rounding.

lf, for instance, MWD issues debt in the amount of S1-00,000,000 to expand its storage capacity, then

$31-,100,000 (3L.1%) of that debt would be allocated under MWD's methodology to treatment, and

charged on the treatment rate. This is more than the portion S24,2OO,OOO (24.2%) that would be allocated

to storage. Clearly this is not a cost-causation related allocation. Because of this, the above stated

allocation methodology unjustifiably allocates certain costs to customers who do not make use of ceftain

assets. This cost allocation is not consistent with proper cost-of-service standards as outlined in AWWA

Manual M1 and is not consistent with the proportionality requirements of Proposition 26.

Demand Management-As noted earlier, MWD misallocates costs related to its demand management
program (collected through the Water Stewardship Rate) to conveyance. As discussed above, demand

management is not a service that MWD provides and the WSR is a mechanism to redistribute revenues

collected from all member agencies and paid to some member agencies in varying degrees. To the extent

that MWD spends funds on demand management, those costs should be allocated to supply exclusively,

and proportionally to the MWD customers who benefit from the costs MWD incurs. As per MWD's own
guidelines for considering incentives for demand management projects states,

"[The] project must replace an existing demond or prevent o new demond on Metropolitan's
imported woter deliveries either through direct replocement of potable woter or increosed

regional groundwater production." (10/1-4/201-4 Board Meeting Letter 8-4, Attochment 1, page 1)

And also

"The current progrom was adopted in 2007 with a goal of incentivizing 174,000 AFY of new onnual

production." (L0/L4/201-4 Board Meeting Letter 8-4, Attochment 1, page 2)

And also,

"For projects proposed by member ogencies, Metropoliton would consider the following

. Woter quontity to ensure thot the project mokes o meoningful oddition to regionol supply

reliobility
c Woter quolity to confirm thot project woter will meet oll water quolity objectives,

o Ensure thot the project helps meet the IRP resource needs

. Ability to help address current ond future drought conditíons

t
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lmpocts to Metropoliton's cosh flow (delivered cost of the project)

The need for Metropolitan's involvement to expedite project completion

The ovoilobility of Metropoliton resources to expedite project completion, and

Complionce of the project with oll permitting and environmentol requirements."

These, particularly the first four bullets, are strictly related to MWD's water supply. Nowhere in the

explicitly stated considerations is any ment¡on of any requirement that a project increase transmission

capacity in MWD's system as a result of any Local Resources Program (LRP) project, let alone what the
benefit of such increases capacity would be. And no evidence has been presented by MWD of any such

transportation benefit. Furthermore, there is no mention anywhere in any MWD document or analysis

provided in connection to this rate making that the act of wheeling or transporting independent water

supplies in MWD facilities couses MWD to incur these local water resource development and conservation

program expenses. This fails the cost-causation test that is the core tenet of cost based rate making.

ln the April 24,20L4 Statement of Decision issued by Judge Karnow, he states that there may be some

avoided costs related to conveyance as a result of these projects, but "the best we can do with this record

is to conclude that to some unspecified extent, some poftion of the Water Stewardship Rate is causally

linked to some avoided transportation costs. This is not enough to show that the costs of the service have

a reasonable relationship to the service provided." And further, that, "The Raftelis 1999 report suggests

50-50 allocation, but that suggestion was made simply because no data supported any other allocation;

the number is wholly arbitrary, as is the allocation ol lOO% of these Water Stewardship Rate charges to
tra nsportation,"

ln the 201-6-L7 and2OIT-tg cost-of-service analysis on page 96, MWD states that, "ln fact, Metropolitan's

Demand Management Programs result in a reduction in demand for imported water supplies." MWD

continues to state that, "lt is this reduced demand that defers or avoids capitalcosts to build, expand, or

maintain conveyance and distribution facilities." While this might occur in some circumstances, MWD has

still made no effort to identify or calculate this avoided cost to determine the proper allocation between

supply and transportation. Without a cost-of-service-based calculation of a cost avoidance related to any

demand management project, this rate is arbitrarily set and not based on industry standard cost-of-

service. ln the event that MWD could demonstrate an actual avoided transportation cost as a result of

any demand management project, MWD would also need to demonstrate in assigning any such costs to
wheeled water that it is the wheeling that caused the costs to be incurred as opposed to increased

capacity being needed to transport MWD water. Because MWD has failed to demonstrate that the

wheeling transaction coused MWD to incur the expense for which it has charged the Water Stewardship

Rate, MWD has failed the cost-causation test.

The costs of MWD's subsidy "incentives" must be borne proportionally by the customer member agencies

receiving the supply benefit as a result of the subsidy "incentives" from MWD in order to comply with

industry standards for equity and California legal requirements that costs and benefits be measured and

assigned proportionally.

a

a

a

a
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Proportionality and Proposition 26

As discussed earlier, MWD's rate setting procedure has no proportionality analysis based on MWD's 26

customers, Proposition 26 requires three specific things of a public agency setting rates and/orfees:

1. Revenues cannot exceed the costs required to provide the service

2. Revenues cannot be used for any other purpose than to recover costs related to the service

provided

3. Amountof anyfeecannotexceedtheproportionalcostof theserviceattributabletoacustomer

Requirements number one and three are not addressed at all by MWD's current cost-of-service

methodology. Specifically, MWD makes no effort to identify which customers use which service categories

when being allocated costs functionalized based on service category.

Because MWD may not, as a California special purpose government entity, collect general fund revenues

to provide services outside the scope of water supply/treatment/storage/delivery, requirement two
applies within the context of utility service -that is, cost-based revenues should only be used to recoup

expenses related to a specific seruice. Not only has MWD recovered revenues far in excess of its costs to
provide services, it has spent these excess revenues in a non-budgeted way on things not tied to any

purpose for which the revenue was collected.

The most notable example of MWD disregarding proportionality is the methodology used to allocate what
it calls "standby" and "emergency" storage, only about a third of which is paid for by the RTS. MWD claims

that what it provides is "insurance" in the form of additional storage for when member agencies need

additional water supply (MWD Board Workshop #4 Transcript, March 22,20'J.6l.. What MWD does not do

is allocate the costs of this storage capacity and supply inventory with any recognition of who benefits

from this "insurance," These costs are allocated based on average demand (MWD Board Workshop #4

Transcript, March 22,20L61, which fails entirely to identify or determine which member agencies are using

the emergency storage capacity and supply and in what proportion.

MWD has made references to the "unknown" and uncertainties related to climate change, but makes no

reference to such preparations in its cost-of-service report, and therefore has made no allocations based

on the projected need of any of their member agencies associated with climate change.

Revenue Over Collection

It can be shown that MWD has over collected revenues and spent said revenues on a non-budgeted, non-

cost-of-service basis. Based on analysis of revenues vs. expenses presented by MWD for FY 2012 through

FY 2015, MWD collected revenues above and beyond its revenue targets and revenue needs to fund the
operating and capital costs of its system each year, and spent these "excess" dollars on various purposes,

programs and projects, including capital projects, operations and maintenance expenses, and

conservation that was never included in its budget (which served as the basis for the rates and fees it
charged in the first place). Based on MWD's supporting documents (including financial presentations, flow
data and spending data), the money generated from transportation related rates accounted for an

average of 75% of "excess revenues" from FY 2OL2ToFY 2015, however 96% of these excess revenues
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were spent on supply related projects (as defined by MWD) in those years, That is, all revenues that are

collected above and beyond budgeted expenses are spent without regard to why the revenues were

collected or the extent to which they were over collected proportionally among MWD's member agencies.

The following chart illustrates the sharp difference in how revenues were over collected and how they
were spent.

Comparison of MWD Revenue Over Collection vs.

Over Collected Revenue Spending
2}L2through 2015 

4o/o
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ln stark contrast to its own practice, refusing to maintain balancing accounts or true up at the end of
one revenue period and the beginning of the next, it should be noted that MWD requires such a re-

balancing from the California Department of Water Resources (DWR) annually on DWR's statement of
charges sent to MWD. For example,

The Conservation Replocement Accounting System charge of 50.8 million was removed
in the rebill since the copitolizotion of projects ond modificotion of costs resulted in an

over-collectíon of the chorge, which will be refunded to the controctors seporately from
the Statement of Chorges. The Metropolitan Water District of Southern California
Report on the Audit of Metropolitan's 2015 Charges for the State Water Project lssued

by State of California Department of Water Resources.

MWD staff has stated that the result of its rate setting process will be the collection of revenues that

exceed actualexpenditures in seven out of ten years (April 8,20L3 F&l Meeting,24:2L into the recording

available on MWD's website), MWD does not re-balance ("true up") revenues and expenditures as a part

of its bi-annual budget process. However, among regulated utilities, this "true up" is a common industry

practice designed to ensure the integrity of cost based rate making. The California Public Utilities Code

96%

76%

24%
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(CPUC) describes the process of using Balancing Accounts to determine whether costs or revenues were

higher each year, and account for such a discrepancy in the following year's budget. CPUC Section 792.5

States:

"Whenever the commission outhorizes ony chonge in rotes reflecting ond possing through to

customers specific chonges in costs...the commission sholl require as o condition of such order thot
the public utility estoblish ond mointain o reserve occount reflecting the bolonce, whether positive

or negotíve, between the reloted costs ond revenues, ond the commission sholl toke into occount

by oppropriote odjustment or other action ony positive or negative balonce remoining in any such

reserve occount at the time of ony subsequent rote adjustment."

While MWD is not a PUC-regulated utility, industry best practices dictate that during each budget cycle

the utility make its best effort to align projected expenses with projected revenues. lt is understandable

that the two never match exactly at the end of a fiscal year. However, the difference in revenues and

expenditures (especially in the case where revenues exceed expenditures) should be accounted for in

each budget cycle, so that over the course of time, and on average, revenues equal expenditures. MFSG

does not see any effort made by MWD to account for this in its budget. This has led to the recent practice

of revenue collection far in excess of the cost-of-service and the subsequent spending of the excess

revenues collected from one service function being spent on projects related to other service functions.

Such cross subsidization is not permitted as a general matter of cost-causation and allocation principles

for both industry standards and is constitutionally prohibited under Proposition 26,

Treatment Rate Alternative

MFSG has reviewed the proposed alternative treatment cost allocations presented by Raftelis Financial

Consultants (RFC) to the MWD Board. Absent the net book value model and rate setting model, neither

of which has been provided by MWD, MFSG cannot determine if the cost allocations presented by RFC

are consistent and compliant with industry standard cost-of-service allocations, both as to the allocation

of costs between fixed vs, variable costs, and (within fixed costs) allocations between commodity,

demand, and standby costs.

However, MFSG can state with ceftainty that the allocation of purported fixed costs based on the
proposed two-part test (i.e. the greater of a ten-year average consumption from 1-998-2007 or the most

recent ten year rolling average) is not consistent with the proper cost-of-service methodology outlined in

AWWA Manual M1- orthe principles of cost-causation under Proposition 26. Selection of thetime period

1998-2007 is at best arbitrary, or, calculated to achieve a specific outcome in the assignment of costs

un related to cost-causation.

Cost-of-service principles dictate that current costs be allocated based on current demand. RFC's

treatment charge alternative presentation suggests that allocating current fixed costs based on FY 1998

through FY 2OO7 is appropriate because that is when MWD did its last significant treatment plant capacity

addition. This capacity addition is not an ongoing "fiixed" operating cost related to treatment. While

there are fixed costs related to operating the treatment plants currently, the consumption habits of an

MWD customer from 1998 to 2007 has no rational nexus to allocating the current treatment costs (fixed

or variable) in FY 2016-1-7 and FY 2OI7-I8.
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The "Test Year" for any rate setting process must reflect one of two things: the most recently available

actual data (current year) or the most reasonably projected data for next year. Regardless of the cost

allocation, neitherof the results of thetwo-parttest proposed by RFC reflect a legitimate basis upon which

to charge customers for current or future treatment costs,

It is also clear from the Cost-of-service report that MWD is no longer allocating the same costs to

treatment. MWD's Capital lmprovement Plan contains about S600 million in additional treatment
improvements while projecting that the treatment charge will decrease. lt is implausible that the nature

of these improvements reduces MWD's treatment operating expenses in a way that would result in such

a decrease.

Ad Valorem Tax Limit Suspension

MWD has the authority to levy ad valorem taxes to raise revenue needed to pay certain debt obligations

and SWP costs, Thistax levyingability is limited based on Section 124.5of the MWD Act. MWD's Board

Letter 8.1 says specifica lly:

"Since FY L990/9L, Section 124.5 of the Metropolitan Water District Act (MWD Act) hos limited
property tax collections to the omount necessory to poy the total of onnuol debt service on

Metropoliton's generol obligation bonds plus a smoll portion of its SWC payment obligation,

limited to the preexisting debt service on stqte generol obligotion bonds (Burns-Porter bonds) for
focilities benefitting Metropoliton"

MWD has the ability, based on the same section of the law, to suspend this limit if after a public hearing,

the MWD Board determines that the limit must be suspended to raise revenue essential to the fiscal

integrity of the District. MWD has used this ability to suspend the limit on the ad valorem tax in Fiscal

Years 201-3-l-4,2014-t5, and FY 2015-16.1n the material provided for the April L2,20L6 Board meeting,

specifically Board Letter 8-1, it is recommended by MWD staff that the Board once again suspend the tax

limit for FY 2OL6-tl and FY 2OI7-L8.

MFSG cannot opine on the necessary level of demonstration required for MWD to show that additional

tax revenues are "essential for the fiscal integrity" of the District. MWD itself (in Board Letter 8-1) admits

that SB 1445 does not define "essential" or "fiscal integrity", but determines that the full text of the
provision, the legislative context, and the legislative history provide guidance to their intended meaning.

However, MWD does not go into any detail as to its exact interpretation of this intended meaning.

MFSG's opinion on the matter is limited to exactly how these purported essential revenues should be

raised and allocated to its customers within a cost-of-service perspective. First, based on the supplied

material, MFSG has determined that MWD finds it appropriate to suspend the limit on its taxing ability for

the following reasons:

1,. MWD will see increases in SWC costs (Board Letter 8-1, p. 11)

2. MWD must maintain a balance between fixed and variable revenues (Board Letter 8-1, p. 12)
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3. Other fixed revenue generation options are "unavailable or impractical" (Board Letter 8-1, p.

r2',)

The first reason (SWC cost increases) has already been shown by multiple experts (and ruled by the courts)

to be a supply cost increase, and therefore should be allocated to MWD's supply rate to align these costs

with the service function by which these revenues should be collected. This is certainly an available option,

and would be the most appropriate option ¡n terms of a cost-of-service basis for generating SWC revenue.

MWD cites the need for "revenue stability" when considering the need to suspend the ad valorem tax

limit. MWD does not, however, cite any specific policy or need to raise a certain amount of fixed vs.

variable revenue, Nor does it attempt to explain what percentage of fixed revenues would qualify as

essentialto the fiscal integrity of the District, which is the condition upon which it has the authority to
suspend the tax limit. ln short, MFSG cannot deduce exactly what target MWD has for fixed revenues.

MWD's existing RTS charge - a fixed charge - is authorized by the MWD Act, As a result, MFSG

fundamentally disagrees with the determination by MWD that an increase in ad valorem taxation is

"essential" to achieve MWD's revenue stability objective. ln fact, Attachment 5 to MWD's April 12,2016
Board letter (Engineer's Report, p. 10) states that the existing RTS charge "will result in greater water rate

stability for all users throughout Metropolitan's service area." The same report sets the potential benefit

amount that could be generated by the RTS to be over S+Oe m¡llion. The report then recommends to only

collect $t++ mlllion from the FY 2OL6-LI RTS charge - only 34 percent of the costs for which MWD states

it could collect from the RTS charge. Not only is MWD foregoing the obvious - and more cost-of-service-

compliant basis - opportunity to increase the RTS charge (to recover as much as 100 percent of the costs

for which the RTS charge was designed), MWD instead proposes to decrease the RTS charge over the next

two years. Clearly the option of maintaining or increasing the RTS is a readily available option for MWD

and, as such, undermines MWD's claim that suspending the tax rate limitation of its Act is "necessary to
the fiscal integrity of the district

For these reasons, and solely from a cost-of-service perspective, MFSG disagrees with the determination

that MWD must suspend the limit of its ad valorem taxing authority. lndeed, by suspending the limitation
and not allocating these costs to the appropriate service function (i.e. supply), MWD is understating the
cost-of-service related to its Supply Rate, contraryto industry standard practices relatingto cost-causation

and principles related to Proposition 26.

Conclusions

ln the opinion of MFSG, MWD's rates do not meet industry standards, are not based on cost-causation

prínciples and fail entirely to assess the proportional benefits MWD's 26 customer member agencies

receive from the costs MWD incurs.
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The San Diego County Water Authority requested Stratecon Inc. conduct a water
resource analysis of the sources and demands for the Metropolitan Water District of Southern

California ("Metropolitan")'s water supplies. A primary objective is to identify how material
changed circumstances in Metropolitan's supplies and variability in Metropolitan's water sources

and member agency water demands drive the magnitude and timing of costs incurred by
Metropolitan. The analysis includes a short examination of the historical record of
Metropolitan's water supplies and water demands and an analysis of the projected demand for
Metropolitan water. Based on this information, the discussion then addresses what uses and

users are causing the magnitude and timing of costs incurred by Metropolitan.

Material Changed Circumstances and Risks

Metropolitan's operations and programs must be understood within historical context as

well as material changed circumstances in Metropolitan's water supplies and its 26 member

agency customers' water demands. As observed by Metropolitan Water District Blue Ribbon
Task Force in 1994, "current demand and supply volatility makes defining (Metropolitan's)
optimal water resource mix much more complex than in the past."l Metropolitan and ceftain of
its member agencies available water supplies have been materially impacted by changed

circumstances including:

o Starting with the Mono Lake decision, Los Angeles has experienced significant
declines in the availability of water from the Los Angeles Aqueduct and caused

an increased demand on Metropolitan's water supplies.
o The era of a full Colorado River Aqueduct ended as the impact of the U.S.

Supreme Court decision in Arizona v. California caught up with Metropolitan,
causing a substantial reduction in Metropolitan's available Colorado River low
cost water supplies, which was only mitigated by implementation of the

Quantification Settlement Agreement ("QSA") and related agreements in 2003.
¡ Increased restrictions on operations of the State Water Project ("SWP") reversed a

trend of increasing SWP water allocations in the late 1990s and early 2000's and a

new trend of decreasing SWP water allocations starting in 2003 that has caused a

reduction in the availability of SWP water supplies.
o Some of Metropolitan's member agencies have developed and are developing

local water supplies to reduce their demands on Metropolitan, including most
prominently programs undertaken by the San Diego County Water Authority,
while other agencies' reliance is increasing.

Understanding the consequences of material changed circumstances and risks is essential in
order to properly assess what is currently causing Metropolitan to incur costs and the

proportional benefits to Metropolitan's member agencies.

1 "Metropolitan Water District Blue Ribbon Task Force", Final Report January 1994, p. 5
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Metropolitan's Water Sources

Metropolitan's principal water resources are based on Colorado River rights and a

contract to purchase water from the California State Water Project ("SWP"). For different
reasons discussed below, the year 2003 represented a turning point in the availability of water
from these sources. Simply stated, the amount and reliability of Metropolitan's water supplies in

2003 and thereafter are materially lower than before 2003. As a result, Metropolitan incurred

and is continuing to incur increased costs to meet the varying demands of its member agencies.

Colorado River Water Supplies

Under a l93l Agreement among California parties, Metropolitan has a Priority 4 right for
550,000 acre feet ("4F") per year and Priority 5 right of 662,000 AF per year of the total
consumptive use of Colorado River water available to California.2 These priorities are junior to
3.85 million AF of Colorado River water for Priorities l, 2 and 3.3 Given that California's total
annual entitlement to Colorado River water equals 4.4 million AF, Metropolitan will receive

water under its Priority 5 right only when there is unused entitlement water from Arizona or
Nevada or when there is surplus Colorado River water in the Lower Basin.a

The historic record of Colorado River water deliveries can be divided into two periods:

pre-2003 and 2003 and thereafter (see Chart 1).s Before 2003, Metropolitan routinely received

water under its Priority 5 right. In 30 of the 39 years for the period 1964-2002, Metropolitan's
Colorado River water supplies ranged between 1.1 million AF and 1.3 million AF per year.6

During the last decade of the 20th Century, Arizona and Nevada's use of Colorado River water
was rapidly approaching their Colorado River water entitlements. As a result, the availability of
water under Metropolitan's Priority 5 right to keep Metropolitan's Colorado River Aqueduct full
had come to an end. The loss of this Colorado River water would have been even more

devastating to Metropolitan and its member agencies absent the execution of the Quantification
and Settlement Agreement ("QSA") and related agreements in2003.

Since 2003, there have been two sources of Colorado River water conveyed through

Metropolitan's Colorado River Aqueduct: (i) Metropolitan water available under its Priority 4
right, own transfer agreements and programs discussed below and (ii) San Diego County Water

Authority's Colorado River water acquired under its long-term water and conservation

2 Boulder Canyon Project Agreement, Requesting Apportionment of California's Share of the Waters of the

Colorado River Among the Applicants in the State, August I 8, 193 I , Sections 4 and 5.
3 lbid, Section3.
4 The text ignores Metropolitan's liability for a cutback in its Priority 4 r'ightwhen the use of Colorado River water
by Califomia Indian Tribes and miscellaneous Present Perfected Rights exceeds 14,500 AF per year (see discussion
below).
5 Compiled from Decree Accounting Reports 1964-2014, Arizona v. California, U.S. Bureau of Reclamation,
http://www.usbf . gov/lc/res ion/s4000/wtracct.html.
6 The Colorado River water in excess of Metropolitan's Priority 4 r'ight was almost unused entitlement water fi'om
Arizona and Nevada during this time period. Starting in 1989, Metropolitan's water conservation agreement with
the Imperial Irrigation District generated about 100,000 AF per year of conserved Colorado River water, although
20,000 AF of this amount was available to the Coachella Valley Water District. Therefore, the amount of Colorado
Rivel water available to Metropolitan under its agreement with the Imperial h'rigation District accounted fot'a minor
share of the water available to Metropolitan above its Priority 4 right.
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agreement with the Imperial Irrigation District ("IID") and the lining of the All American Canal

and the Coachella Canal. For the 2003-2014 time period, the annual amount of Colorado River
water conveyed through the Colorado River Aqueduct averaged 856,720 AF, of which 752,255

AF were Metropolitan's Colorado River water supplies and 104,454 AF were San Diego's
Colorado River water supplies (see Table l).7 Concerning future Colorado River water supplies,

San Diego's supply situation is firm-set in contract-while Metropolitan's Colorado River
water situation is more complex. Both San Diego and Metropolitan have incurred and will incur
substantial costs in order to ensure availability of Colorado River water in the future.

Table I
Average Annual Colorado River Water Supplies (AF): 2003-2014

Metropolitan San Diego Total
752,255 104.454 856,720

Starting in 2018, the quantity of conseled water transfened from IID to San Diego will
increase from 100,000 AF per year (the amount in 2014) and ramp up to 205,000 AF by 2022

due to a three year period of early transfer water. By 2023, the primary transfer volume will
stabilize at 200,000 AF.8 Therefore, San Diego's total Colorado River water supplies will
increase from 180,000 AF in 2014to 280,000 AF by 2023. San Diego will pay forthis water
supply and therefore Metropolitan need not incur any costs in order to meet this demand.

Metropolitan has entered into long-term water conservation agreements with IID and the

Palo Verde Irrigation District ("PVID"). Metropolitan recently purchased land in PVID and is

now the largest landowner in the District. Metropolitan also has access to unused Priority 3

water, ICS credits and engages in interstate banking arrangements and related transfers with the

Southern Nevada Water Authority.

Metropolitan-IlD Water Conservation Agreement. Table 2 shows the historic record of
Colorado River water available to Metropolitan under its IID water conservation agreement since

2003.e The annual amount of water conserved averaged 103,943 AF. After CVWD's exercise

of its right of up to 20,000 AF per year under a 1989 Approval Agreement, the net supply of
Colorado River water available to Metropolitan averaged 90,863 AF.

Table 2
Water Conservation under the llD/Nletropolitan 1988 Agreement

Year
Conserved

Water
To

CVWD
Net

Supply

2003 1 05,1 30 0 1 05,1 30

2004 101,900 20 000 81,900

7 Compiled from Decree Accounting Reports in Arizona v. California,2003-2014.
8 "Colorado River Water Delivery Agreement: Federal Quantification Settlement Agreement", October 10, 2003,

Exhibit B http://www.usbr'.qov/lclregion/e4000/crwda/crwda.pdf.
e Compiled from Decree Accounting Reports inArizonav. California,2003-2014.
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Year
Conserved

lVater
To

CVWD
Net

Supply

2005 101,940 20,000 81,940

2006 l0l,l60 20,000 81,160

2007 105,000 20,000 85,000

2008 105,000 16,000 89,000

2009 105,000 12,000 93,000

2010 105,000 8,000 97,000

20 ll 103,940 4,000 99,940

20t2 r04,140 10,463 93,677

2013 105,000 6,693 98,307

2014 1 04,1 00 19,795 94,305

Average 103,943 13,079 90,863

Metropolitan-PVlD Land Fallowing Agreement. Metropolitan and PVID entered into a
35-year land fallowing agreement in 2004 providing for a minimum of 33,000 AF and a

maximum of 133,000 AF of conserved Colorado River water.lo Table 3 provides the annual

amount of water conserved under the program.tt In 2}}g,Metropolitan and PVID entered into a

one-year supplemental fallowing program that conserved an estimated 24,100 AF of Colorado

River water in2009 and an estimated 37,g00 AF of Colorado River water in20l0.I2 The annual

amount of water conserved by land fallowing agreement has averaged 93,489 AF.

Table 3
Water Conserved by MetropolitanlPVlD Land Fallowing Program

Year Acre Feet

2005 108,666

2006 102,039

2007 65,300

2008 94,303

2009 r44,325

20r0 148,614

20ll 122,216

20t2 73,662

20t3 32,750

20r4 43,010

Average 93,489

r0 Metropolitan Water District, Urban Water Management Plan (2010), p. 3-6.
rr Compiled from Decree Accounting Reports in Arizona v. California,2003-2014.

't U.ban Water Management Plan, p. 3-6.
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Under the QSA, Metropolitan's available Colorado River water is adjusted annually
depending on whether the consumptive use of Colorado River water under Priority l, 2 and 3b is

below or above 420,000 AF.l3 Priority 1,2 and3b are, respectively, the consumptive use of
Colorado River water by PVID, the Reservation Division of the Yuma Project and the Lower
Palo Verde Mesa.la By reducing PVID's use of Colorado River water, PVID land fallowing
increases the amount of Colorado River water available to Metropolitan (see Chart2).

Chart 3 plots Metropolitan's Agricultural Adjustment (on the vertical axis) versus the

amount of water conserved by PVID land fallowing (on the horizontal axis) to illustrate how
land fallowing under Metropolitan's agreement with PVID is a key driver of Metropolitan's
Agricultural Adjustment. The annual variation of the amount of water conserved by land

fallowing explains 95Yo of the annual variation in Metropolitan's Agricultural Adjustment for
available Colorado River supplies from the consumptive use of Priority 1,2 and 3b. For the

period 2005-2014, "Metropolitan Agricultural Adjustment" has averaged 16,596 AF. Even

though PVID land fallowing averaged 93,489 AF during this time period, there has been

sustained overruns by Priority 1,2 and 3b relative to the 420,000 AF benchmark.

Metropolitan must engage in signifìcant land fallowing to offset its liability for
underwriting the risk that the consumptive use of Colorado River water by Priority 1,2 and 3b

þlus Yuma Island) exceeds 420,000 AF per year. Metropolitan must conserve about 82,000 AF
of water by land fallowing for Metropolitan to avoid its liability for Priority 1,2 and 3b overruns

(see Chart 3).ls With an annual average of 93,489 AF of land fallowing, Metropolitan's net

increase in annual Colorado River water supplies after accounting for the liability of Priority l, 2

and 3b overruns is 16,596 AI.16

In July 2015, Metropolitan purchased 12,782 acres (of which 12,049 acres are irrigable)
in the Palo Verde Valley within PVID.rT When combined with an earlier purchase of 8,000 acres

from San Diego Gas & Electric in200l, this brings Metropolitan's ownership to about 20%o of
the acreage in the Lower Palo Verde Valley. Public reports indicate that Metropolitan staff is in

the process of establishing a land management strategy for the acquired lands.ls Presumably, a

strategy may be developed to increase the amount of Colorado River water available to
Metropolitan.

(Jnused Priority 3 Water. Under the QSA, IID and CVWD, respectively, have a Priority
3 right to 3.1 million AF and 330,000 AF of consumptive use of Colorado River water. These

quantifications are adjusted for transfers, including canal lining projects. To the extent that the

r3 Colorado River \ùy'ater Delivery Agreement: Federal Quantification Settlement Agreement", October 10, 2003,

Section 4d lrttp ://www.usbr. gov/lc/reeion/g4000/crwda/crwda.pdf

'' The Bureau of Reclamation also includes the use of Colorado River water on Yuma Island in the calculation.

't The value of "x" that yields an estimated MWD Adjustment of zero.

'u 16,553 AF equals the projected Metropolitan Agricultural Adjustment from Chart 3 when PVID land fallowing
equals 93,489 AF.
l7 

See "Metropolitan Buys a Large Block of Land within PVID", Journal of Ilater, October 2015,

'' Ibid.
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actual consumptive use of Colorado River water is less than the adjusted entitlements, the
"underruns" become unused Colorado River water available to Metropolitan.

Chart 4 shows the record of unused Priority 3 water for 2004-2014.te In four of the

eleven years, there was no unused Priority 3 water. In three other years, the volume of unused

Priority 3 water was minor (approximately 50,000 AF or less). In the remaining four years,

there were significant blocks of unused Priority 3 water (ranging from 150,000 AF to almost

250,000 AF). While the historic record has "runs" of successive years of either no unused

Priority 3 water or positive amounts of unused Priority 3 water, the correlation between the

amounts of unused Priority 3 water in successive years is weak.2O The quantity of unused

Priority 3 water averaged 84,990 AF.

ICS Credits. In 2007, the Bureau of Reclamation approved implementation of
Intentionally Created Surplus ("ICS") credits, which would become available when a Colorado

River water user undertook specified actions to reduce their use of Colorado River water. If the

water "cîeated" by the actions is not used in the year the water is created, it can be stored in Lake

Mead for use in future years. Water stored is subject to a one-time 5%o system assessment and an

annual evaporation loss of 3%. ICS water stored in Lake Mead is lost when there are flood
control releases from Lake Mead. ICS credits may not be recovered during the declared

shortages in the Lower Colorado River Basin.

Metropolitan has created and used ICS credits from three activities:

¡ Extraordinary conservation (PVID land fallowing and conserved IID water)

. System conservation

o Pilot run of Yuma Desalter Project.

Chart 5 shows the ending balance of Metropolitan's ICS credits in each year since the
program was initiatedin2006.2r Metropolitan's ICS credits peaked in 2010 at almost 600,000

AF. Since then, Metropolitan has been recovering ICS credits, especially from the extraordinary

l9 
Calculated as the amount, if any, IID's and CVWD's consumptive use of Colorado River water is below IID's

and CVWD's Priority 3 entitlement (3.43 million AF), less 14,500 AF for Colorado River water use by

miscellaneous PPR's and Indians, less IID transfers to Metropolitan (net of amount used by CVWD) and San

Diego, less mitigation water to the Salton Sea, less canal lining water, less IID and CVWD paybacks of overruns,

less IID creation of ICS credits, plus IID recovery of ICS credits, less amount of LCWSP water exchanged with IID
for Colorado Rivel water. Data compiled from Colorado River Accounling and Water Use Reporl: Arizona,

Cal ifor nia, and Nevada, 2004-20 I 4.

20 The correlation in the amount of unused Priority 3 water in successive years is 0.28. With 9 data points, the

standard deviation of the estimated correlation coefficient is 0.33 (underthe null hypothesis of no correlation). The
resulting T-statistic (estimated colrelation/standard deviation of conelation coefficient) is 0.85. A T-statistic of 0.85
with 9 degrees offreedom has a significance level of only 42o/o.
2l Compiled from Decree Accounting Reports in Arizonav. California,2003-2014.
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conservation account. With shortages in the Lower Colorado River basin on the horizon,
Metropolitan has an incentive to use its ICS credits before they are not available.22

Interstate Banking. Metropolitan, the Southern Nevada Water Authority ("SNWA") and

the Colorado River Commission of Nevada entered a Storage and Interstate Release Agreement

in 2004. Under the agreement, Metropolitan stores unused Colorado River entitlement of
Nevada for subsequent recovery by Metropolitan through development of Intentionally Created

Unused Entitlement for Southern Nevada Water Authority. Pursuant to a 2012 amendment to

the agreement, Nevada could store a minimum of 200,000 AF and a maximum of 400,000 AF
through 2016. The maximum amount of water Nevada may recover is 30,000 AF in any year.

The maximum amount of water Nevada may make available is 75,000 AF in any year. Of the

amount of water made available, two-thirds is added to Nevada's storage account and one-third
becomes Metropolitan's water.

Chart 6 shows water made available to Metropolitan under the Nevada Storage

Agreement. When Nevada stores water, this increases Metropolitan's diversions of Colorado

River water. However, when Nevada recovers water from storage, Metropolitan will reduce its

use of Colorado River water either by assigning water made available under its agreements with
IID or PVID to Nevada or by undertaking new extraordinary conservation measures that reduces

its use of Colorado River water.

In 2015, Metropolitan and SNWA transformed their storage agreement into a transfer

subject to claw-back provisions.23 The agreement provides for SNWA to store 150,000 AF of
unused Colorado River water off stream in Metropolitan's system in California and makes the

water available for use by Metropolitan. SNWA's Interstate Account will be credited 125,000

AF, and 25,000 AF will be accounted as loss. Metropolitan pays $44.375 million-or about

$296lAF for 150,000 AF. Metropolitan will return the 125,000 AF upon SNWA's request in
future years via Intentionally Created Unused Apportionment ("ICUA") in the Colorado River
system. For the water returned, SNWA will reimburse Metropolitan its payment, escalated to

account for inflation.

Comparison of Metropolitan's Colorado River Water Supplíes beþre and after 2003

Table 4 compares Metropolitan's Colorado River water supplies before and after 2003.
For the ten years before 2003, Metropolitan's Colorado River water supplies averaged 1,203,822

AF. From 2003 and thereafter Metropolitan's supplies from its Priority 4 rights and transfer

agreements with IID and PVID averaged 660,022 AF. When combined with the average amount

of unused Priority 3 water available, Metropolitan's Colorado River water supplies averaged

745,012 AF. Therefore, the end of the era of unused entitlement water and surplus water means

tt For adiscussion of the emerging risk of shortages in the Lower Colorado River Basin, see "Emerging Shortages

in the Colorado River Basin: Is it Worse Than We Think", Journal of Waler, June 2015,

See "Agreement with SNWA, CRCN Increases Metropolitan's Shorl-Term Water Supplies",Jolrnal of l4/ater,

October 2015,

term-water-suppl ies/.
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that, despite its programs over the past thirteen years, Metropolitan has 458,810 AF per year less

Colorado Riverwater. San Diego's independent Colorado River supplies offset 180,000 AF of
Metropolitan's reduced Colorado River water supplies in 2014 and will offset 280,000 AF per

year of Metropolitan's reduced Colorado River water supplies over the long-term. This is

demand Metropolitan need not plan to meet and avoids costs that Metropolitan otherwise would
need to incur.

Table 4
Comparison of Metropolitan's Annual Colorado River Water Supplies Pre and Post 2003

Ilem AF Comment

Pre-2003 r.203.822 Mostly Priority 4 and Priority 5 water

Post-2003

Priority 4 550,000 Exclusive of liability for Indian/lr4isc. PPRs

IID 93,489 Pre-2003 agreement

PVID 16,533 Inclusive of liability for Priority 1,2 3b overruns

Sub-Total 660,022

Unused Priority 3 84,990 Part of supply in excess of Priority 4 right pre-2003

Total 745,012

Lost Supplv 458.810

State Water Project

Metropolitan has a Table A contract amount of 1,911,500 AF from the State rWater

Project.2a The amount of water available depends on declarations by California's Department of
Water Resources.

The history of SWP allocations has three distinct time periods (see Chart 7). Between

1968 through 1989, SWP allocations averaged more thang}o/o.2s Spumed by the l99l drought,

SWP allocations dropped and averaged 74%othrough the 1990s. There was a brief recovery in
SWP allocations, increasing by 10 percentage points until the early 2000s. Since then, average

SWP allocations have been declining. The last two years have witnessed the lowest allocations in
the historic record. The final SWP Allocation for 2014 was only 5%o (most of the year the

declared SWP Allocation was zero). The Final Allocation for 2015 was20%ó.26

The period of 90o/o+ SWP Allocations conesponded to the scheduled build-up of the

SWP (see Chart 8). SWP Contract Amounts grew until 1990. Therefore, the relevant historical

to Management of the Califomia State Water Project, Bulletin 132-14, California Department of Water Resources,
November 2015, Table l-6,p. 14.

" Before the 1994 Monterrey Amendment, agencies submitted water requests leflecting theil actual water demands.
With the Monterrey Amendment, available water was pro-rated in accordance with requests. This provided an

incentive for agencies to request their full entitlement amounts (see Chart 8).

'u DWR's has made a series of declarations for the 2016 SWP Allocation, starting at 10%o and currently standing at
45o/o. For a recent discussion, see "DWR Increases SWP Allocations after Recent Storms," Journal of Water,March
2016, http://journalofwater.com/jow/dwr-increases-swp-allocation-to-45-after'-more-stonns/.
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period for SWP Allocations going forward is the post-1989 record. After the Monterey
Amendments to SWP contracts, SWP coítractors now request their full contract amounts each

year.

The Journal of Water conducted a statistical analysis of Final SWP Allocations between

1990 and 2015.27 The resulting model predicts about three-fourths of the annual variation in
Final SWP Allocations (see Chart 9). As expected, the Final SWP Allocation is greater, the more

water in storage at Oroville at the beginning of the water year and the greater the actual amount

of precipitation measured by the Northern Siera 8 Station Precipitation Index, October through

April of the water year. There was also a modest increasing trend in Final SWP Allocations of
0.8 of a percentage point per year from 1990 through 2002 that was reversed in 2003. Since then,

the expected Final SWP Allocation is declining by 3.0 percentage points per year.

The amount of water delivered to Metropolitan through SWP facilities includes available

Table A water, Article 2l water and carryover water, non-SWP project water from the Yuba
Accord, Dry-Year Transfer Programs, recovery of water from storage and other programs (see

Chart 10). Since the year 2000, the amount of water delivered to Metropolitan has exceeded

800,000 AF in all but one year (2014) and exceeded I million AF in eleven of fifteen years (but

in only three of the last seven years).

The Department of Water Resources recent report on the SWP's Delivery Capability
provides information on the anticipated yield of Metropolitan's SWP Table A Contract (see

Chart I 1¡.28 Under existing regulatory conditions, the average yield of Metropolitan's Table A
Contract is 1,160 thousand acre feet ("TAF"). Early onset of long-term climate change will
reduce Metropolitan's average yield by 14,000 AF. Increased environmental regulations without
an Isolated Facilitywill reduce Metropolitan's yield by 194 TAF in the case of the less stringent

"Low Outflow" regulatory scenario and by 338 TAF in the case of the more stringent "High
Outflow" regulatory scenario.

Co ncl us ions Regarding Metropolitan's Water S ources

The year 2003 represents a turning point for Metropolitan's water sources. On the

Colorado River, the era of large volumes of Priority 5 Colorado River water ended. On the

positive side, the QSA paved the way for Metropolitan's long-term fallowing program that has

conserved, on average, 93,489 AF per year. On the down side, Metropolitan assumed the risk
for overruns by Priority 1,2 and 3b. The net effect has been that its PVID venture has yielded,

on average, only 16,596 AF per year.

The year 2003 was also a turning point for Metropolitan with respect to SWP supplies

with a decreasing trend in S'WP Table A Allocations. DWR currently projects the average yield
of Table A at 610/o under current regulatory conditions. However, the actual Table A yields have

been considerably less for 2013-2015. While the situation for 2016 looks promising with a

27 See "DWR Announces Initial S'WP Allocation," Journal of l(ater, December 20 l5

28 Compiled from "Final Appendices: The State Water Project Delivery Capabiiity Repoft", July 2015. The text's
names for the scenarios is taken from the DWR study.
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current announced allocation of 45o/o, there is significant risk that final allocations may be

smaller.2e Metropolitan has used about 1.5 million acre feet of stored water to offset the

reduction in available water supplies.30

MWD Storage

With the loss of the large volumes of Priority 5 Colorado River water and the reduction in
SWP allocations, storage has increasingly become an important part of Metropolitan's
operations. Metropolitan staff now prepare reports on "Water Surplus and Drought
Management," where staff discuss the amount of water Metropolitan has in storage and how
stored water should be managed in the face of alternative scenarios regarding the yield from
Metropolitan's water .ou."es.3 t

The amount of water Metropolitan has in storage (exclusive of emergency reserves) has

varied considerably since 2004 (see Chart 12).32 Metropolitan entered the post-QSA period with
about 1.7 million AF in storage. Chart 13 shows the change in storage by calendar year.33

Metropolitan withdrew more than I million AF from storage in 2014 (the year when SWP

Allocations were zero until late in the year when the SWP Allocation was reset at 5%o). It
withdrew more than 500,000 AF from storage in calendar years 2007 and 2008. The calendar

years with the large increases in water in storage (defined as more than 500,000 AF) were 2009,

2010 and 20ll; a rapid build-up in ICS credits occurred in these years (see Chart 5).

Metropolitan staff memoranda each year discuss available Colorado River and SWP

supplies and where water could be withdrawn from or added to storage (subject to available put

capacity¡.34 Metropolitan's storage increases with a higher SWP Allocation (see Chart l4). The

correlation between the two series is 0.48. Metropolitan withdrew large volumes of water from
storage when the SWP Allocation was less than 40%. However, it also withdrew water from
storage when the SWP Allocation exceeded 600/' (see discussion of LA Aqueduct water
deliveries below).

2e See "DWR Increases SWP Allocationlo 45o/o After More Storms, Journal of V[/ater, March 2016,
http://journalofwater.com/jorv/drvr-increases-swp-allocation-to-45-after'-mole-storms/.
to 1.5 million AF : the difference in the amount of water in Metropolitan storage (exclusive of emergency reseles)
on January 1,2016 and January 1,2012.
3r 

See Staff Report, "Water Surplus and Drought Management Board Report," Metropolitan, January 14,2014.
tt Datacompiled ftom Metlopolitart staff repolts on "'Water Surplus and Drought Management" from 2005 forward.
Until 2007 , staff reports reported the total amount of water in storage without any identihcation of the amount held
for emergency reserves. Thereafter, staffreports deduced 626,000 AF annually for emergency reserves. The data in
Chart I I deducts 626,000 AF from the storage levels reported before 2007.
tt Change in storage for a calendar year calculated as the amount of water in storage as of January I of the following
year less the amount of water in storage on Januarl I of the calendar yeat'.
3a 

See Staff Report, "'Water Surplus and Drought Management Board Report," Metropolitan, January 14,2014.
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Metropolitan's Water Demand

Demand for Metropolitan's water has been on an oscillating but generally declining trend
(see Chart 15). In the fiscal year ending 1990, Metropolitan's water sales totaled 2.4 million AF.
In the fiscal year ending 2014,Metropolitan's water sales totaled 1.9 million AF.3s Starting in
2013, Metropolitan eliminated separate pricing for agricultural water and replenishment relative
to full water service. All water sales are now at full service pricing. See Attachment A for a
statistical study of Metropolitan water sales.

Two significant factors regarding member agency local supplies have an impact on

Metropolitan's water sales.

First, the greater the water available from the Los Angeles Aqueduct, the lower

Metropolitan water sales. The variability in Los Angeles Aqueduct water supplies reflects both

the variability in hydrology in the Owens Valley and long-term decline in supplies due to
environmental restrictions in Mono Lake and the Owens Valley. LA shifts on and off purchases

of Metropolitan water depending on the availability of water from the LA Aqueduct (see Chart
l6). The correlation between deliveries from the LA Aqueduct and LA's water purchases from
Metropolitan is -0.95. This means that there is almost an exact negative relation between water

deliveries on the Los Angeles Aqueduct and LA's purchases of water from Metropolitan

Second, with the initiation of San Diego's significant acquisitions of Colorado River
water in2003, there is now an independent, permanent declining trend in Metropolitan's water
sales. San Diego has also developed a seawater desalination plant that is now fully operational;

other Metropolitan member agencies are initiating their own projects. For example, the Orange

County Water District commenced operations in 2008 of the first phase of its Groundwater
Replenishment System that produces 100 million gallons per day.36 Member agencies are in the

process of implementing or planning for other significant ventures.

Eleven of Metropolitan's member agencies have expanded their local supplies since 2000

(see Chart 17).37 The cumulative increase in San Diego's local supplies was 252,307 AF per

year since 2000. With total member agency local supplies increasing by only 203,707 AF per

year, the non-San Diego member agencies as a group experienced a decline in local supplies.

Unsurprisingly, Los Angeles suffered the greatest loss of 110,097 AF per year. Other member

agencies with large cumulative increases in local water supplies are MWDOC (56,391 AF per

year), Inland Empire (39,092 per year) Calleguas (28,019 AF per year), Western (15,152 AF per

year), Long Beach (10,802 AF per year) and Glendale (6,297 AF per year).

35 Fiscal year ending 2014 was the last year before the imposition of state regulations requiring reductions in per

capita municipal water use.
36 

See Olange County Water District, http://www.ocwd.con.r/grvrs/.

" Data compiled from Annual Reports of the Metropolitan Water District of Southern California, Table "Water Use

by Metropolitan's Member Agencies" Table 1-4 inthe2014 Annual Report and comparable tables in earlier annual

repofts. The analysis included San Diego's Colorado River water supplies from its IID Agreement and Canal Lining
projects in San Diego's local watel supplies. Cumulative increase in local supplies estimated by cumulating the

trend growth for each member agency over 14 years.
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Metropolitan member agencies have many projects currently in full design phase with
funds appropriated or at advanced planning stage with completed environmental review.38 If
only half the yield from these projects is realized, these future projects will increase local
supplies by 100,000 AF per year. The declining trend in Metropolitan's water sales is likely to
continue as member agencies continue to expand their local supplies.

Co nclus ions Regrading Metropolitan Water S ales

The trend and variability in Metropolitan water sales reflects the balancing of competing
factors. For the period 1990 through 2014, the net balance of these factors have been an
oscillating but generally declining trend in Metropolitan water sales (see Chart l5).

The variability in Metropolitan water sales reflects two factors. Variability in local
rainfall and LA Aqueduct deliveries, respectively, will impact Metropolitan water sales by -
12%16% and -l0o/o l+l\yo (see Attachment A). These fluctuations are managed with
Metropolitan water storage, at a cost. In the case of LA Aqueduct water supplies, shortfalls in
supplies in fiscal year ending 2008 and 2013 required that Metropolitan withdraw water from
storage even though SWP Allocations exceeded 60Yo-a circumstance where normally
Metropolitan would have increased carryover storage.

Principles of Cost Causation

California law requires a cost of service justification for water rates. However, many
water agencies fundamentally reject the concept.3e

A core question with regard to Metropolitan's water rates and charges is the extent to
which those rates and charges reflect the proportional burdens its 26 customer member agencies
place upon Metropolitan, and the benefits each receives from the costs Metropolitan incurs to
provide water service. Metropolitan's rate setting process does not address this question of
proportional benefits and burdens in providing a supplemental water supply, or attempt to
measure them; rather, as the Court described itin San Juan Capistrano, it appears to reject "the
very idea behind the question," by simply declaring it has a single class of customers.40
Metropolitan makes this declaration even though the data and evidence presented in other parts
of its cost of service analysis support a finding that the proportional benefits to Metropolitan's 26
customer member agencies are not "equal" and should not be accounted for as a single customer
class. The fact that individual customers use different "services," for example, treated water, raw
water or wheeling, does not account for the different service characteristics and demand patterns
causing Metropolitan to incur costs to meet the varying demands of its 26 customer member

tt Letter dated January 10,2016 from San Diego County Water Authority to Metropolitan's Chairman of the Board
and Members of the Boald of Directors.
39 S.. Jou.nul of Water, JOW Corner, CA Appellale Court Holds that Tiered Pt'icing Must Reflecr Cost oJ'service
(May 2015).
a0 

See MWD's cost of service analysis supporting its proposed 2017 and20l 8 calendar year rates, af page 87 .
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agencies. Given the small number of customers Metropolitan has, it would not be difficult to
assess and fairly allocate the costs it incurs in order to provide services to each of them.

As demonstrated in the preceding sections of this analysis, Metropolitan incurs
substantial costs - in the hundreds of millions of dollars annually - to meet the water supply
demands of its member agencies over time, including wet, average and dry years. Due to
changed circumstances beginning in 2003 impacting the availability of its historic sources of
imported water supply, Metropolitan has increasingly found it necessary to turn to more costly
water supply and storage options. The cost of these incrementally more expensive water supplies
should be paid by the member agencies that are causing Metropolitan to incur these costs, not
agencies whose demands are decreasing.

costs Incurred to Offset Losses of colorado River and SWP Water supplies

After the QSA and increased restrictions on the SWP, Metropolitan has lost water
supplies. Even if demand for Metropolitan water does not gro\ry, or even declines, there remains
the issue of whether supply reductions are causing Metropolitan to incur the costs that it is
incurring.

Table 5 compiles the earlier estimates of Metropolitan's Colorado River and SWP water
supplies.al In assessing the adequacy or inadequacy of these water supplies, the issue returns to
the demand for Metropolitan water. A key question for determining which agencies are causing
the timing and magnitude of Metropolitan's cost of offsetting supply losses are which member
agencies demands have not decreased sufficiently to be supplied with lower available water
supplies.

Table 5
Metropolitan's Colorado River and SWP Water Supplies Under Alternative Scenarios

(rAF)

Supply Existing
Conditions

Early Long Term EC High
Outflow

EC Low Outflow

Colorado River 74s 745 745 745
SWP 1,160 1,146 822 966

Total 1,905 1,891 1,567 I,7ll

Storage

With the end of the era of unused or surplus Colorado River water, Metropolitan lost a
significant base load water supply. Storage needed to be developed to manage variability in
Colorado River water due to Metropolitan's exposure to variability in Priority l, 2 and 3b
overuuns and unused Priority 3 Colorado River water as well as the increased variability in
available SWP water supplies. To this end, Metropolitan has developed storage capacity to

o' Table 4 for colorado River water supplies and chart I I for SWp Average yield.
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manage its water supplies and entered into short-term transfers as tools to manage water supply
variability.

Storage assets can also manage demand variability. Variability in local rainfall is one
driver of variability in the demand for Metropolitan water. When local rainfall is abundant and
member agency water demands fall, Metropolitan can store available water supplies for future
years when local rainfall is low and member agency water demands increase. The variability of
Metropolitan storage is depicted in Chart 13.

From the perspective of the demand for Metropolitan storage, however, not all local
water supplies and member agencies are equal. As discussed above, the variability in LA
Aqueduct water supplies generates significant variability in LA's demand for Metropolitan water
service. To meet high periods of LA demand, Metropolitan withdrew water from storage despite
the fact that SWP Allocations exceeded 60% when Metropolitan normally would store SWP
water. In fact, the variability in LA Aqueduct water supplies creates a specific demand on
Metropolitan's water supplies and storage. In contrast, San Diego's Colorado River acquisitions
and its Carlsbad desalination plant are stable supply sources. As such, these sources do not place
an additional demand on Metropolitan's water and storage activities.

A key question for determining which member agencies are causing the timing and
magnitude of Metropolitan's cost of storage activities are which member agencies experience
volatility in their local supply programs and thus the magnitude of their increased demand for
Metropolitan storage activities and which do not. Agencies whose demand patterns place a cost
burden on Metropolitan storage and supply assets must pay for the bene.fits they receive from the
costs Metropolitan incurs. However, Metropolitan does not make this assessment in either its
Integrated Resources Plan or its cost of service analysis.

Impacts on Metropolitan Rate-Making

Metropolitan is a regional wholesaler who delivers water to 26 member agencies.a2 No
two customers are alike. They vary in terms of the size and mix of their own local water
resources (groundwater, transfers, desalination, recycling, etc.). They vary in terms of whether
their demand for Metropolitan water is growing or declining.

Cost-of-service rate-making links rate structure to an apportionment of costs proportional
to benefits. Metropolitan is taking actions within the context of changed circumstances
discussed above. Industry standards and California law both require that Metropolitan assess
how and the proportional extent to which member agencies benefit from Metropolitan's actions.

This fundamental question can be broken down into two parts. Part One involves
Metropolitan's existing water supplies and infrastructure. As shown in Table 5, Metropolitan's
average annual water supplies are 1.9 million AF under existing conditions of the SWP and can
be as low as 1.6 million AF under the more stringent future regulatory restrictions on the SWP.

http ://www.mwdh2o.com/WhoWeAreÀ4ission/Pages/default.aspx.42
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Metropolitan's infrastructure capacity substantially exceeds its water supplies.a3 These levels
define the water demands Metropolitan can meet without undertaking new water supply options
and infrastructure investment.

Part Two involves the actions taken to expand Metropolitan's water supplies beyond Part
One levels. Which member agencies benefit from those actions? The member agencies whose
demands for Metropolitan water exceed their share of Part One supply. Assuming that the cost
of developing new supplies differs from the cost of Part One supplies, the cost-of-service rate for
Part Two supplies would differ from the cost-of-service rate for Part One supplies. This
approach conforms to the recent appellate court decision involving the City of San Juan
Capistrano, where the court held rate tiers should be linked to defined level of service and how
alternative supply sources are used to provide service in tiers.aa

Although Metropolitan has failed to conduct this type of analysis, as it must in order to
ensure cost-based ratemaking, the MWD Act would suggest applying this approach using
member agency preferential rights (see Table 6), since that is the legal measure of the investment
each of Metropolitan's member agencies has made.as The first task is to identify which agencies'
preferential rights are sufficient to meet their existing and future demands with Metropolitan's
current water and storage assets. Second, what new investments are required to meet the demand
of member agencies exceeding their preferential rights? The exact threshold depends on which
DWR scenario for future SWP project yields is considered most reasonable for assessing
Metropolitan's future conditions.aó

a3 Metropolitan conveyed I .3 million AF of Colorado River water in 1994. This capacity is about 7 5o/o greater than
Metropolitan's Colorado River water supplies (see Table 4). Metropolitan's SWP contract includes assignment of
reaches on the Califomia Aqueduct to deliver L9 million AF. This capacity is about 65%ó greater than
Metropolitan's average SWP yield under existing conditions and 130%o greater than Metropolitan's average SWP
yield under more stringent future regulatory conditions.
aa 

See "CA Appellate Court Holds that Tiered Pricing Must Reflect Cost-of-Servi ce," Journal of Water, May 20t 5,

Metropolitan purports to have two tiers of service, with Tier Two pricing to be set at a level that reflects 
Although

Metropolitan's costs of acquiling new supplies, the FY 2016117 and2017l18 biennial budget does not include any
projected income from Tier Two sales because Metropolitan has set the Tier One sales level so high (2.05 million
acre feet) that no agency is projected to reach Tier Two. The two-tiered pricing structure dates back to
Metropolitan's October 16,2001 Board Memo 9-6 (Rate Stl'ucture Board Memo). At that time, Metropolitan
management also stated that the tiered supply rates would reflect the higher costs of new MWD supply development
and pass appropriate costs of new supply development to those member agencies that would be relying on
Metropolitan for growing demands. However, there is no evìdence of this linkage occurring in the curent or any
former Metropolitan cost of service analysis.
a5 Section 135 of the Metropolitan Watei Dis¡'ict Act gives each member agency a preferential entitlement to
purchase a portion of the water served by Metropolitan based upon a ratio of all payments from tax assessments and
otherwise, except for purchases of water, made by the member agency to Metropolitan compared to total payments
made by all member agencies from tax assessments and otherwise, except for purchases of water, since Metropolitan
was fotmed. The payments repl'esent the legally recognized proportional investment share fiom each agency toward
the capital cost and operating expense of Metropolitan's facilities.
*o Table 6 uses the range of DWR scenarios (see Table 5) and preferential rights by member agency as calculated by
MWD at 0613012015, without adjustment for the Court's ruling in San Diego County lVater Authority v.
Metropolitan Water Dist. (Case No. CFP-10-510830). The Court found that MWD's cuffent methodology for
calculating San Diego's pleferential rights violates Section 135 of the MWD Act, by failing to include the payments
San Diego makes under the Exchange Agreement between the parties. The Court expressly found that San Diego is
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Table 6
Threshold Member Agency Demand Levels Served by Existing Investments

not purchasing water from MWD under the Exchange Agreement. The case is on appeal; if the appellate court
upholds the trial court ruling, MWD will be required to calculate preferential rights consistent with the Court's ruling
and the respective preferential rights of all member agencies will be adjusted accordingly.

Member Agency Preferential
Rights

1.9 Million AF
Metropolitan

Supply

1.6 MillionAF
Metropolitan

Supply

Metropolitan
lVater

Purchased in FY
Endins 2014

Anaheim t.04% 19.760 16,640 15,1 18

Beverly Hills 0.97vo 18,430 15.520 11,632

Burbank 0.90Y" 1 7.1 00 14,400 15,817

Calleguas MWD 4.23vo 80,370 67,680 I 16,685

Central Basin 6.49% t233tA 103,840 33,951

Compton 0.23% 4,370 3,680 44

Eastern MWD 3.74% 71,060 59,840 100,884

FoothillMWD 0.67% 12,730 10.720 9.79s

Fullerton 0.59Y. I I,210 9.440 8,776

Glendale l.27Yo 24,130 20.320 20,341

Inland Empire 2.6t% 49,590 41,760 67,833

Las Virgenes 090% 1 7,1 00 14,400 23,760

Long Beach 2.34Yo 44,460 37,440 36,340

Los Angeles 20.01% 380, I 90 320,t60 441,87t

MWDOC 13.70% 260.300 2t9.200 244.66s

Pasadena l.l0Y" 20,900 17,600 23,097

San Diego 18.42Yo 349,990 294,720 365,403

San Fernando 0.08% 1,520 1,280 6l
San Marino 0.l9%o 3,420 2,880 1.583
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Member Agency Preferential
Rights

1.9 MillionAF
Metropolitan

Supply

1.6 Million AF
Metropolitan

Supply

Metropolitan
Water

Purchased in FY
Endins 2014

Santa Ana 0.76% 14,440 12,160 11,679

Santa Monica 0.85% 16,I50 13,600 5,900

Three Valleys 2.83% 53,770 45,280 71,072

Torrance t.r3% 21,470 18,080 17,2t0
Upper San

Gabriel 3.27Y" 62,r30 52.320 34,779

West Basin MWD 7.88Yr t49,720 126.080 120,915

Western MWD 3.81Y. 72,390 60,960 76,194
Total 100.00% 1,900,000 1,600,000 1,875,401

For cost of service purposes (as well as investment), reasonably projected future
circumstances are more relevant than current circumstances. For example, in the case of San

Diego, its purchases of Metropolitan water in FY ending 2014 exceeds its preferential rights
under either assumption about the water supply available from Metropolitan's existing
investments. However, with the Carlsbad Desalination Plant coming on line in 2015 and an
additional build up scheduled in its Colorado River water supplies, San Diego will be expanding
its local supplies by an additional 156,000 AF per year by 2021. The only reasonable

assumption regarding San Diego is that, within the next decade or sooner, its demand for
Metropolitan water will be less than its preferential rights to the water available from
Metropolitan's existing supply and storage assets.

Water storage has become increasingly important as Metropolitan manages the increased
variability of its water supplies since 2003. As evidenced in the past few years, stored water
helped Metropolitan meet member agency water demands despite low SWP allocations. With
carryover storage (exclusive of emergency reserves) now below I million AF, Metropolitan has

sufficient unused storage capacity to build up storage in the future if and when water supplies for
storage become av ailable.al

Water storage also manages demand variability. Dry conditions in Metropolitan's service
area increases Metropolitan water demands by up to 6%o and wet conditions decrease

Metropolitans water demands by up to l2Yo (see Attachment A).

ai Metropolitan has about 6 million AF of storage capacily, see "Water Surplus and Drought Management",
Metropolitan Staff Report, dated April 4,2015, Attachment l. Of this capaci|y,l.5 million AF represents
Metropolitan's right to store ICS Credits in Lake Mead. As discussed above, water storage in Lake Mead has the
disadvantage that water cannot be recovered during times of shortages in the Lower Colorado River Basin.
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A critical aspect of Metropolitan's demand variability involves Los Angeles. Variability
in hydrologic conditions in the Owens Valley translates into variability in LA Aqueduct supplies

that, in turn, translate into variability in Metropolitan water demand (see Chart 16 and

Attachment A). The variability in LA Aqueduct supplies is growing and translates now into
swings of +/- 200,000 AF per year. In effect, Metropolitan must combine more storage with
water supplies to meet Los Angeles's water demand than other member agencies whose water
demands on Metropolitan are less volatile.

The allocation of Metropolitan's drought storage costs to the volumetric commodity
charge does not reflect the benefits received by each of Metropolitan's customers. Metropolitan
must assign these costs in a manner that reasonably accounts for the varying demands of and

proportional benefits received by Metropolitan's 26 member agency customers.

Conclusion

California law requires a cost-of-service justification for water service rates. Justifìable

water rates must be based on an understanding of customer classes and how their demands are

driving investments and operational decisions. Customer classes and rate tiers must be linked to
defined levels of service and how alternative supply sources are used to provide service. By not
identifying Metropolitan's customer classes, and failing to factor in material changed

circumstances in both Metropolitan supplies and member agency local supplies, Metropolitan
has produce d a rute structure wholly disconnected from cost-based rate-making principles.
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Chart I
Colorado River Water Diverted into Colorado RiverAqueduct
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Chart 2
Metropolitanrs Agricutural Adjustment and

PVID Land Fallowing
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Chart 3

Metropolitan's A.gricultural Adjustment of
Colorado River \üater
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Chart 4

Unused Priority 3 Water
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Chart 5
Metropoliation's ICS Credits

(End of Year)
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Chart 6
\ilater Available to Metropolitan from Nevada
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Chart 7
SWPAllocations
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Chart 8

Build Up of SWP and Requests
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Chart 10
Annual Water Delivered Through SWP Facilities
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Chart 11

Average Yield of Metropolitan's Table,4. Contract
(1,000 Acre Feet)
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Chart 12
Beginning of Year Metropolitan Water Storage

(Less Emergency Storage)
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Chart 13
Change in Metropolitan Water Storage
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Chart L4
Change in MWD Storage and F inal SWP Ällocations
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Chart 16
Los Angeles Water Resources
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statisricar r.".iilïii:it"fi.an water sares

Metropolitan's water sales decline with local rainfall and the real water price and

increases with real (inflation-adjusted) personal income in the six counties within Metropolitan's
service area (see Table A-l).ot Two significant factors regarding member agency local supplies

also have an impact on Metropolitan's water sales. First, the greater the water available from the

Los Angeles Aqueduct, the lower Metropolitan's water sales. Second, with the initiation of San

Diego's significant acquisitions of Colorado River water and Canal Lining water in 2003, there
is now an independent declining trend in Metropolitan's water sales. All these factors explain 87

percent of the annual variation in Metropolitan's water sales. The factors are individually and
jointly statistically significant. The estimated model tracks the annual variability in
Metropolitan's water sales (see Chart A-1).ae

Table A-1
Statistical Model of Metropolitan's Water Sales

(depending variable: natural logarithm of sales)

Factor Co-effìcient T-Statistic
Intercept -6.733 -t.72
Local Rainfall (inches) -0.005 -2.80
Real Water Price ('14$/AF)* -0.442 -4.32
Real Personal Income ('14$/AF)* 0.950 6.70
LA Aqueduct Deliveries* -0.155 -3.86

Post-2003 Trend -0.045 -5.49
* natural

:0.87
Standard Error Residual: 0.07
Serial Correlation Residual: -0.05
F-Statistic: 25.1

Level of Sisnificance: 0.00000009

a8 Metropolitan water sales for firm, interruptible, agriculture and storage water service. Metropolitan's water price
equals the plice for firm selvice and the readiness-to-sele charge divided by the total base used in the
apportionment of the readiness-to-serve obligation. Local rainfall measured by the annual rainfall in Los Angeles.
The Metropolitan water rate stated in terms of 2014$ using the Bureau of Labor Statistic's Consumer Price Index.
Real personal income from Bureau of Economic Analysis, U.S. Department of Commerce
an The lack of any serial con'elation in the model's residual confirms an underlying statistical assumption of the
method of model estimation (ordinary least squares).
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Local Rainfall

Variability in local rainfall has a material impact on Metropolitan water sales (see Chart A-2).to

For above average rainfall, Metropolitan water sales declineby 60/oto l2%o. For below average

rainfall, Metropolitan water sales increase by 2Yo to 60/o.

Real Waler Price

Metropolitan's real water price has been on an oscillating but increasing trend. The real

waterprice was increasing through the mid-1990s, then declined until 2008, and has been on a
sharp upward trend thereafter. The annual increases in the real water price during the 1990s

reduced annual Metropolitan water sales by up to 7%o and the annual increases in the real water
price after 2008 reduced annual Metropolitan water sales by up to l0% (see Chart A-3).t' In
contrast, the annual declines in the real water price between the mid-1990s through 2007 only
increased annual Metropolitan annual water sales by .rp to 4Yo. The cumulative increase in the

real water price from 1990 through 2014 is estimated to reduce annual Metropolitan water sales

by 29o/o.s2

An increased real water price has two impacts on member agency demand for
Metropolitan water. First, increased Metropolitan water rates increase the price paid by retail
customers and provide an economic incentive to reduce water usage. Second, increased

Metropolitan water rates make member agency local water supply projects more attractive and

provide an economic incentive for member agencies to reduce their dependence on Metropolitan.

Real Personal Income

Real personal income in the six counties within Metropolitan's serryice area has been

generally increasing due to population growth and increases in real per capita personal income.

During times of positive growth, annual Metropolitan water sales generally increasesby 2%oto

4o/o, although the economic expansion in the late 1990s increased annual Metropolitan water
sales by almost 7o/o (see Chart A-4).s3 In contrast, during times of economic decline, annual

Metropolitan water sales generally decline by between 2Yo and 4Yo. The cumulative increase in

real personal income from 1990 through 2014, when considered independently of all other

variables, is estimated to increase permanently annual Metropolitan water sales by 4lo/o.s4

50 Impact of rainfall variability estimated by multiplying the estimated co-efficient for local rainfall (-0.005) by the

difference between local rainfall in the year and the average oflocal rainfall for 1990-2014 (14.35 inches).
5r Impact of annual changes in the real water price estimated by multiplying the estimated coefficient for the real

water price (-0.442) by the difference in the natural logarithm of the real water price in a year and the natulal
logarithm ofthe real water price in the prior year.
s2 Impact estimated by multiplying the estimated co-effìcient for the real water price (-0.442) by the difference in the
natural logarithm of the real water price in20l4 (6.52) and the natural logarithm of the real water price in 1990

(s.88).
53 Impact of annual changes in real personal income estimated by multiplying the estimated the estimated co-

efficient for real personal income (0.95) by the difference in the natural logarithm of real personal income in a year
and the natural logarithm of real personal income in the prior year.
5a Impact estimated by multiplying the estimated co-efficient for the real personal income (0.950) by the difference
in the natural logarithm of real personal income in2014 (27.20) and the natural logarithm of real personal income in
t990 (27.63).
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Los Angeles Aqueduct Deliveries

Variability in LA Aqueduct supplies has a material impact on Metropolitan water sales

(see Chart A-s).tt The annual variability in LA Aqueduct supplies increases the variability in
Metropolitan water sales by up to 20Yo (10% +l-). The two highest years for the estimated
increases in Metropolitan water sales, (fiscal year ending 2008 and 2013) include the calendar
years when Metropolitan withdrew water from storage even though SWP Allocations exceeded

60o/o.s6 The decline in deliveries from the LA Aqueduct from 1990 through 2014 is estimated to

have increased annual Metropolitan water sales by lgo/o.s1

Post 2003 Trend

As discussed above, the year 2003 was a deterioration in Metropolitan's water supplies.

It also triggered the start of San Diego's long-term Colorado River water program that will
develop 280,000 acre feet of alternative Colorado River water supplies. Further, San Diego has

followed up with the completion of the Carlsbad seawater desalination plant that can produce up

to 56,000 AF per year. Other member agencies have also engaged in significant local projects.

The Post-2003 trend reflects the impact of all of these activities on Metropolitan water
sales. At an annual 4.5Yo rate decline for the period 2003 through 2014, this trend signifies,
based on all factors (i.e. local rainfall, Metropolitan's real water price, real personal income and

LA Aqueduct deliveries), that the trend in Metropolitan's water sales is down by 40yo.s8

55 Impact of LA Aqueduct supply variability estimated by multiplying the estimated co-efficient for LA Aqueduct
supplies (-0.155) by the difference between the natural logarithm ofLA Aqueduct supplies in the year and the
natural logarithm of LA Aqueduct supplies in the prior year'.
tu As displayed in Charl 14, there are two years fi'om the change in storage was negative while SWP Allocations
were in excess of 600lo. These are the two years discussed in the text.
57 Impact estimated by multiplying the estimated co-efficient for the LA Aqueduct deliveries (-.155) by the
difference in the natural logarithm of LA Aqueduct deliveries in 2014 ( I I .02) and the natural logarithm of LA
Aqueduct deliveries in 1990 (12.24).
58 -40yo: (l-.0455)^l I - I
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Attachment#3 - Master Index of Administrative Record

Master lndex of Documents San Diego County Water Authority Requests be Included in the
Administrative Record for Setting of MWD Rates and Charges for Calendar Years 2017 and 2018

SDCWA
Item No.

Date Description Method of
lntroduction

SDCWA OO1 1"/27/t4 SDCWA Written Request for Notice under Gov. Code

Section 54999.7(d) and Request for Data and Proposed

Methodology for Establishing Rates and Charges
(Government Code Section 5a999.7(e))

CD#6

SDCWA OO2 2/28/1,4 SDCWA Renewed written request for data and proposed

methodology for establishing rates and charges (Gov.

Code 54999.7 and 6250)

cD#6

SDCWA OO3 3/1,0/1,4 MWD Response to Request for lnformation Dated

February 28,201,4
cD#6

SDCWA OO4 3/rol1,4 Testimony of Dennis Cushman before MWD Finance and

lnsurance Committee Meeting
Agenda ltem Bb: Proposed Rates for 2OL5 and 2016

cD#6

SDCWA OO5 3/LLlt4 Testimony of Dennis Cushman at MWD Board Meeting
Public Hearing on Proposed Rates for Calendar Years

2015 and 201-6

cD#6

SDCWA 006 3/1,1,/L4 March 1,1,,201,4 Letter - Public Hearing Comments on

Proposed Rates and Charges, with attachments
cD#6

sDcwA 007 3/ttl1.4 Administrative Record for Setting of MWD's 201-3 and

2014 Rates in SDCWA v. MWD, Case No. CPF-I2-5I2466
(S.F. Superior Court) which is inclusive of the
Administrative Record in the case challenging MWD's
201L and 2012 Rates (SDCWA v. MWD, Case No. CPF-10-

510830 (S.F. Superior Court)

cD#1

SDCWA OO8 3/L1,/1,4 Additional documents SDCWA requested be included in
Administrative Record for the adoption of MWD's
calendar year 20L5 and 2016 rates

CD#2

sDcwA 009 3/LOl1,4 CD of Post-Trial Briefs, Transcripts, and Statements of
Decision in 2014 Rate Case; Cushman Testimony to MWD
Finance and lnsurance Committee, and Cushman Board

Public Hearing Testimony and Transmittal Letter

CD#3

SDCWA O].0 3/Ls/14 MWD letter to SDCWA forwarding DVD containing MWD
records

cD#6

SDCWA O1-1 Reserved

SDCWA O1-2 Reserved

SDCWA O1-3 Documents and Testimony from Phase ll of the SDCWA v
MWD Trial (20i-0 and 20L2 Rate Cases)

cD#5

1



sDcwA 014 4/8/1,4 Letter Re: April 7,2OL4 Finance and lnsurance Committee
Meeting Board Memo 8-1- - Approve proposed biennial
budget for fiscal Vear 20L4/ 15 and t5/16, proposed ten-
year forecast, proposed revenue requirement for fiscal

year 2OI4/ 1-5 and 2Ot5/L6 and recommend water rates;

adopt resolution fixing and adopting water rates and

charges for 2OL5 and 201-6; and transmit the General

Manager's Business Plan Strategic Priorities for FY

2OL4/L5 and 2OL5/16 - COMMENTS ON PROPOSED

WATER RATES AND CHARGES (FOR 2015 AND 2}t6l

cD#6

sDcwA 015 4/B/1,4 Documents forwarded with SDCWA 014 cD#6

sDcwA 0L6 8/ß/ro Comment Letter on MWD Staff Analysis on Opt-in/Opt-
out Conservation Program (August L6,2OIO)

cD#6

SDCWA 01.7 L0/LLlLo lntegrated Resources Plan (October It,2010) cD#6

SDCWA 01.8 Lrl2e/LO MWD Draft Long Term Conservation Plan (November 29,

201_o)

cD#6

SDCWA 01.9 Lls/Lr Draft Long Range Finance Plan (January 5,2OLLl cD#6

SDCWA O2O 4/2s/tL MWD Discounted Water Program (April 25, 2o1,tl cD#6

SDCWA 021- s/4/Lt MWD's Response to the Water Authority's April25,2OL1,
Discounted Water Program Letter (May 4, 2}tt)

cD#6

SDCWA 022 s/6/tr Sale of Discounted Water (May 6, 2OLII cD#6

SDCWA 023 6/13/Lt MWD Local Resources Program -Chino Desalter (June

13,2OTTI

cD#6

SDCWA 024 7 /20/tr Comments on Long Term Conservation Plan Working
Draft Version l-L (July 20, 2OI7)

cD#6

SDCWA 025 8/16/7L Member Agency Willingness to Sign Take-or-Pay
Contracts (August L6, 2OtLl

cD#6

sDcwA 026 sls/Lt Adjustments to MWD's Water Supply Allocation Plan

Formula (September 9, 2OILI
CD#6

SDCWA 027 9/12/1,L Comments and Questions - Replenishment Service

Program (Septembe r 12, 2}ttl
cD#6

SDCWA 028 ro/7/tt Water Planning and Stewardship Reports - lack of
justifications to demonstrate needs and benefits
(October 7,201,11

cD#6

SDCWA 029 LO/25/1,7 KPMG Audit Report (October 25,20LL) cD#6

sDcwA 030 ttl4/11. Letter on Approve Policy Principles for a Replenishment
(Discounted Water) Program (November 4,ZOIL).

cD#6

SDCWA 031- ttl23/LL Turf Replacement Grant (November 23,2OLL) cD#6

SDCWA 032 12/L2/tt Letter on Review Options for Updated Replenishment
(Discounted Water) Program (December L2, 2OLLI

cD#6

2



SDCWA 033 L2/13/LL Water Authority's Request to lnclude lnformation in

MWD's SB 60 (December 13,2OtLl
cD#6

SDCWA 034 tls/L2 Response letter to MWD Letters on Replenishment Dated

Decem ber 2I, 201,I (Janua ry 5, 2OI2l
cD#6

SDCWA 035 LlL8/12 MWD Response to January 5,20L2 Letter on

Replenishment Workgroup Materials addressed to MWD
Delegation (J a n uary 18, 2Ot2)

cD#6

SDCWA 036 3/L2/12 Oppose Local Resources Program Agreements (March 12,

201-2)

cD#6

SDCWA 037 3/13/L2 San Diego County Water Authority's Annexation (March

13,20121
cD#6

sDcwA 038 4/e/L2 Re: Board Memo B-2: Authorize the execution and

distribution on the Official Statement in connection with
the issuance of the Water Revenue Refunding Bonds
(April9, 2OL2l

cD#6

SDCWA 039 s/7/12 Oppose changes to water conservation incentives
(subsidies) as described (May 7,2OI2l

cD#6

SDCWA O4O 6/LLl12 Re: Agenda ltem B-8: Authorize the execution and

distribution of Official Statements in connection with
issuance of the Water Revenue Refunding Bonds (June

tt,20L2)

cD#6

sDcwA 041 6/rrl12 Oppose Local Resources Program Agreement with
MWDOC and the City of San Clemente for the San

Clemente Recycled Water System Expansion Project
(June 1-1,2012l'

cD#6

SDCWA 042 7ls/12 Update on Rate Refinement Discussions (July 9,2012lr cD#6

SDCWA 043 8/1"6/12 Rate Refinement Workshop (Augu st L6,20121 cD#6

SDCWA 044 8/20/t2 Re: Board Memo : Authorize the execution and

distribution of an Official Statement for potential
refunding of Water Revenue Bonds (August 20,2OL2)

cD#6

sDcwA 045 8/20/t2 Oppose Local Resources Program Agreement with
MWDOC and ElToro Water District for the El Toro
Recycled Water System Expansion Project (August 20,

20r2l

cD#6

SDCWA 046 8/2e/L2 Re: Confirmation of MWD's review of Water Authority's
August 20,2OL2 comments on Appendix A and OS

(August 29,20121

cD#6

SDCWA 047 s/Lo/t2 Update on "Rate Refinement" (Board lnformation ltem 7-

b) (September L0, 2072)
cD#6

sDcwA 048 s/Lo/12 Comments and Positions on Proposed Amendments to
the MWD Administrative Code (September IO,20I2l

cD#6

a
J



SDCWA 049 L0/8/12 Water Authority's Response to MWD's September 4,

2012 Letter Regarding Water Authority's Comments on

Appendix A to Remarketing Statement and Official
Statement (October B, 2Ot2)

cD#6

SDCWA O5O ro/8/12 Water Authority's letter on Board Memo B-3 - Approve
the Form of the Amended and Restated Purchase Order
and Authorize Amendment to the Administrative Code
(October B,2OI2)

cD#6

SDCWA 051. Lo/e/12 Water Authority's testimony, as given by Dennis

Cushman, on benefits of QSA to MWD (October 9,2)t2l
cD#6

sDcwA 052 L1,/4/12 Director Lewinger's letter to CFO Breaux re: Tracking
Revenues from Rate Components Against Actual
Expenditu res (Novem ber 4, 2OL2l

cD#6

SDCWA 053 LLls/12 Water Authority Opposition to Board Memo B-l-:

Authorize the Execution and Distribution of the Official
Statement in Connection with the lssuance of the Water
Revenue Refunding Bonds, 2012 Series G (November 5,

20r2l

cD#6

SDCWA 054 12/ro/12 Water Authority's letter re:7-2: Authorize MOU for
Greater LA County Region lntegrated Regional Water
Management Plan Leadership Committee and join other
IRWM groups in our service area if invited by member
agencies (December IO, 2Ot2)

cD#6

SDCWA 055 12/to/L2 Water Authority's Letter re: SB 60 Annual Public Hearing
and Report to the Legislature Regarding Adequacy or
MWD's UWMP - Request to lnclude lnformation in
Report to Legislature (December L0, 2OL2l

cD#6

SDCWA 056 t2/ro/12 Oppose Local Resources Program agreement with
TVMWD and Cal Poly Pomona for the Cal Poly Pomona

Water Treatment Plant (December 10, 2OI2l

cD#6

SDCWA 057 72/27 /L2 Water Authority's letter on Amended and Restated

Purchase Order for System Water to be Provided by the
Metropolitan Water District of Southern California
("Revised Purchase Order Form") (December 27,2012l'

cD#6

SDCWA O5B tlL4/13 Water Authority's response to MWD's letter regarding
the Amended and Restated Purchase Order dated
January 4,2Ot3 (January 1,4,2013l'

cD#6

SDCWA 059 2/LLl13 Water Authority Opposition to Board Memo B-l-:

Authorize the Execution and Distribution of the Official
Statement in Connection with the lssuance of the Water
Revenue Refunding Bonds, 2013 Series A,2OI3 Series B,

and 20L3 Series C, and Amendment and Termination of

cD#6

4



lnterest Rate Swaps (February LL,2O!3)

sDcwA 060 2/t1,/13 Oppose Local Resources Program agreement with
Calleguas MWD and Camrosa Water District for the
Round Mountain Water Treatment Plant (February LL,
2013].

cD#6

SDCWA 061- 2/L1,/73 Water Authority Delegation Statement on ltem 7-5 re
WateTSMART grant funding (February 1,L,2013)

cD#6

sDcwA 062 3/7 /L3 Water Authority's Letter re: Board ltem 9-L - Proposed

Foundational Actions Funding Program (March 7,2OI3l
cD#6

sDcwA 063 4/8/L3 Water Authority's Letter regarding Board Memo 8-l-:

Adopt resol utions i m posin g Read iness-to-Serve Ch a rge

and Capacity Charge effective January 1,,2014 - REQUEST

TO TABLE OR lN THE ALTERNATIVE, OPPOSE (April B,

2013)

cD#6

sDcwA 064 4/8/L3 Water Authority's Letter re: Board ltem 8-4: Approve
Foundational Actions Funding Program -- OPPOSE (April

8,20r3't

cD#6

SDCWA 065 5/1,0/L3 Oppose Local Resources Program agreement with Long

Beach and Water Replenishment District for the Leo J.

Vander Lands Water Treatment Facility Expansion Project
(May 1-0, 2013)

cD#6

SDCWA 066 s/L3/13 Water Authority Opposition to Board Memo 8-3:

Authorize the Execution and Distribution of the Official
Statement in Connection with the lssuance of the Special

Variable Rate Water Revenue Refunding Bonds, 2013

Series D (May t3,2OI3l

cD#6

SDCWA 067 5/1,4/13 Water Authority's Letter regarding the Public Hearing on

Freezing the Ad Valorem Tax Rate (May 14, 2}t3l
cD#6

SDCWA 068 s/2e/13 MWD letter to State Legislature Notifying of Public

Hearing on Ad Valorem Tax Rate (May 29, 2013)

cD#6

sDcwA 069 6/s/13 Water Authority letter re 8-1-: Mid-cycle Budget Review

and Use of Reserves (June 5,2013')
cD#6

SDCWA O7O 6/7 /13 Water Authority Opposition to Board Memo 8-5

Authorize the Execution and Distribution of the Official
Statement in connection with issuance of the Special

Variable Rate Water Revenue Refunding Bonds (June 7,

20r3l

cD#6

5



sDcwA 071 7 /s/L3 Oppose Local Resources Program agreement with the
city of Anaheim for the Anaheim Water Recycling

Demonstration Project (July 5, 2}t3l

cD#6

SDCWA 072 8/1,6/13 Water Authority's letter re 5G-2: Adopt resolution
maintaining the tax rate for fiscal year 2OI3/1,4 - Oppose
(August 16,2OI3l

cD#6

sDcwA 073 8/Ls/13 Water Authority's Letter re: Entering into an exchange

and purchase agreement with the San Gabriel Valley
Municipal Water District (August 19,20L3)

cD#6

SDCWA 074 ele/13 Water Authority Delegation Opposition letter to 8-3:

Authorization to implement New Conservation Program
lnitiatives (Septembe r 9, 2}t3l

cD#6

SDCWA 075 e/Lo/L3 Water Authority Delegation letter Opposing B-2:

Authorize staff to enter into funding agreements for
Foundational Actions Funding Program proposals
(September IO,2OL3l

cD#6

SDCWA 076 s/tLlL3 Letter from Water Authority General Counsel Hentschke
regarding Record of September 10, 2013 MWD Board

Meeting (September tI, 2OI3l

cD#6

sDcwA 077 e/16/13 Letter from MWD General Counsel Scully responding to
Hentschke's September tI, 2Ot3 letter regarding Record

of September 1-0, 20L3 MWD Board Meeting (September

t6,2013)

cD#6

sDcwA 078 LOl4/13 Residents for Sustainable Mojave Development comment
letter on MWD's Role in Approving the Cadiz Valley
Water Conservation, Recovery and Storage Project
(October 4,2OI3l

cD#6

SDCWA 079 10/4/13 Water Authority's letter supporting with reservation of
rights to object to cost allocation regarding 8-3:

Authorize agreement with the SWC to pursue 2014
Sacramento Valley water transfer supplies (October 4,

2013)

cD#6

sDcwA 080 to/4/13 Oppose Local Resources Program agreement with
Eastern for the Perris ll Brackish Groundwater Desalter
(October 4,2OL3)

cD#6

SDCWA 081 ro/8/L3 Water Authority's letter requesting to table or in the
alternative to oppose 8-1: Authorize amendment to
MWD's Cyclic Storage Agreement with Upper San Gabriel
Valley Municipal Water District and the Main San Gabriel
Basin Watermaster (October 8, 201-3)

cD#6

sDcwA 082 1,L/LlL3 AFSCME letter regarding the compensation
recommendations for board direct reports (November 1,

CD#6

6



2013)

SDCWA 083 ttl13/13 Water Authority letter regarding Foundational Actions
Funding Program Agreement (November t3,20L31

cD#6

SDCWA 084 Ltl14/13 Ethics Officer Ghaly letter to Ethics Committee Chair

Edwards regarding Responses to Director Questions re

Ethics Workshops (November 1,4, 2OI3l

cD#6

SDCWA 085 12/s/13 Water Authority Delegation letter regarding Board Memo
8-1: Authorize the execution and distribution of
Remarking Statements in connection with the
remarketing of the water Revenue Refunding Bonds
(December 9,2}t3l

cD#6

SDCWA 086 Dle/13 Water Authority Delegation letter regarding SB 60 Report

- Water Planning and Stewardship Committee Public

Hearing (December 9, 2OI3l

cD#6

SDCWA OB7 t2/s/13 Water Authority Delegation letter rega rd ing Applica bi I ity
of MWD's Administrative Code (December 9,2073)'

cD#6

SDCWA 088 L/rol14 MWD General Counsel response to Water Authority
letter regarding Applicability of MWD's Administrative
Code (January L0, 2OL4l

CD#6

SDCWA 089 L/27/14 Water Authority General Counsel letter regarding
Written Request for Notice Request for Data and

Proposed Methodology for Establishing Rates and

Charges (January 27, 2OL4)

cD#6

sDcwA 090 2/3/1,4 Mayors of 14 cities in San Diego Region letter regarding
MWD's Calendar Years 201-5 and 2016 rate setting and

fiscal years 2013 and 2Ot4 over-collection (February 3,

20t4l

cD#6

SDCWA 091- 2/5/1,4 MWD General Counsel response to the Water Authority's
January 27,2OL4letter regarding Written Request for
Notice Request for Data and Proposed Methodology for
Establishing Rates and Charges (February 5,2014)

cD#6

SDCWA 092 2/Lolt4 Water Authority Delegation letter regarding Board Memo
8-2 on On-Site Retrofit Pilot Program and Board Memo B-

7 on lncrease of S20 million for conservation incentives
and outreach (February IO,2}t4l

cD#6

SDCWA 093 2/28/14 Water Authority General Counsel response to MWD's
February 5,2Ot4 response letter regarding Written
Request for Notice Request for Data and Proposed

Methodology for Establishing Rates and Charges
(February 28,2Ot4)

cD#6

7



SDCWA 094 3/7 /1.4 Water Authority Delegation letter to California State

Senator Steinberg and California State Assemblyman
Pérez regarding MWD's Public Hearing on Suspension of
Tax Rate Limitation (March 7,20L4)

cD#6

SDCWA 095 3/to/t4 MWD General Counsel response to the Water Authority's
February 28,2014 response letter regarding Written
Request for Notice Request for Data and Proposed

Methodology for Establishing Rates and Charges (March

10,20L4)

cD#6

SDCWA 096 3/rol14 Water Authority Delegation letter regarding Board Memo
B-3 on Water Savings lncentive Program (WSIP)

Agreement with Altman's Specialty Plants, lnc. (March

70,20141

cD#6

SDCWA 097 3/rs/t4 MWD General Counsel response with DVD of information
to the Water Authority's February 28,2Ot4 response
letter regarding Written Request for Notice Request for
Data and Proposed Methodology for Establishing Rates

and Charges (March L9,2OL4)

cD#6

SDCWA 098 4/4/L4 MWD General Counsel further response with DVD of
information to the Water Authority's February 28,2OL4
response letter regarding Written Request for Notice
Request for Data and Proposed Methodology for
Establishing Rates and Charges (April 4,2OL4l

cD#6

sDcwA 099 3/4/16 CD of Correspondences between SDCWA and MWD
during the 2015 and 201-6 calendar years relevant to the
determination, evaluation, and legitimacy of water rates
for 2OL7 and 20L8

cD#7

sDcwA 100 t2/e/to Comments to MWD on Draft Official Statement cD#7

SDCWA 101. r2l13/ro MWD's response to the Water Authority's December 9

Official Statement on MWD's Appendix A

cD#7

SDCWA 1-02 5/24/L1, MWD's Response to Water Authority's May 16 Official
Statement

cD#7

sDcwA 103 Blrs/n Opposition Letter on Long Term Conservation Plan and

Revised Policy Principles on Water Conservation (August

L5,2OILI

CD#7

SDCWA 1-04 t2/2L/L1, MWD's Response to Water Authority's December L2,

2011- letter on Replenishment Program (December 2L,

201.L)

cD#7

SDCWA 1-05 rlLBl12 MWD's Letter on Request to lnclude lnformation in
Report to Legislature (January 18,2Ot2)

cD#7

8



SDCWA 106 Ll18/12 MWD's Replenishment Workgroup Documentation
Response Letter to Water Authority's January 5,20L2
"MWD Letters on Replenishment dated December 21,

20LI" addressed to Ken Weinberg (January LB,2OL2l

cD#7

SDCWA 107 2/to/12 MWD Response Letter to Proposed Biennial Budget and

Associated Rates and Chargesfor 2OI2/13 and 2013/1,4
(February IO,2OI2l

cD#7

SDCWA 1.08 3/e/L2 MWD's Response to Water Authority's March 5,2012
"Comments on Proposed Rates and Charges" (March 9,

20r2l

cD#7

SDCWA 109 4/s/L2 MWD's Response to Water Authority Report on Cost of
Service Review (April 5, 20121

cD#7

SDCWA 1-10 s/4/12 MWD's Response to Comments on Appendix A to
Remarketing Statement and Official Statement

cD#7

sDcwA 1_1_1 e/7/L2 MWD Response to August L6,201-2 Rate Refinement
Workshop Letter (September 7, 2OL2l

CD#7

SDCWA 1-12 ro/2s/L2 MWD's Response to Water Authority's October B,2Ot2
letter re: MWD's September 4,2OI2letter regarding
Appendix A to Remarketing Statement and Official
Statement

cD#7

sDcwA 1_13 ro/30/L2 MWD's Response to Water Authority's October 8,2OI2
letter regarding Board Memo 8-3 on Purchase Orders
(October 30,2}t2l

cD#7

SDCWA 114 Ltlrs/12 MWD's Response to Water Authority's November 5,2Ot2
Letter Regarding Board ltem B-L: Authorize the Execution
and Distribution of the Official Statement in Connection
with the lssuance of the Water Revenue Refunding
Bonds, 2012 Series G

cD#7

SDCWA 1.1.5 t2/26/L2 Letter from Water Authority Chair Wornham inviting
MWD Chair Foley to lunch (December 26,20121

cD#7

SDCWA 116 Ll4/L3 MWD's response to Water Authority's letter on Amended
and Restated Purchase Order dated December 27,2012
(January 4,2013)

cD#7

SDCWA ].1.7 tl1.6/13 MWD's response to Water Authority's letter on Amended
and Restated Purchase Order dated January 1,4,20L3
(January L6,2OL3l

cD#7

SDCWA 11.8 2/Ls/t3 MWD's respoRse to Water Authority's Letter re: Board

Memo B-1- dated February IL,2OL3
cD#7

SDCWA 119 s/22/L3 MWD's response to Water Authority's Letter re: Board

Memo 8-3 dated May 13, 201-3

cD#7

9



sDcwA L20 6/18/13 MWD's response to Water Authority's June 7, 201-3 letter
re: Board Memo 8-5 Authorize the Execution and

Distribution of the Official Statement in connection with
issuance of the Special Variable Rate Water Revenue

Refunding Bonds

cD#7

SDCWA 1-21 rL/L8/13 Water Authority letter regarding Unlawful recording by

MWD of telephone conversations with Water Authority
staff (November 1B, 2013l.

cD#7

SDCWA 122 1.L/20/13 MWD response to Water Authority's November l-3 letter
regarding Foundational Actions Funding Program
Agreement ( Novem ber 20, 2OI3l

cD#7

SDCWA 123 1,L/20/L3 MWD's response to Water Authority's November 18

letter regarding Skinner Treatment Plan Telephone
Recordings (November 20, 2OI3l

cD#7

sDcwA 124 tLl2L/L3 MWD's response to AFSCME's November l- letter
rega rdi ng com pensation recom mendations for boa rd

d i rect reports (November 2t, 2OL3)

cD#7

sDcwA 125 L2/13/L3 MWD response to Water Authority's December 9,2013
letter regarding Board Memo 8-1-: Authorize the
execution and distribution of Remarking Statements in
connection with the remarketing of the water Revenue

Refunding Bonds

cD#7

sDcwA L26 4/8/L4 Water Authority Assistant General Manager's letter to
MWD General Manager Kightlinger and Board regarding
MWD's proposed biennial budget for fiscal years 2OI4/15
and 2OL5/L6, proposed ten-year forecast, and

recommended water rates for calendar years 20L5 and

201-6 (April 8,2014)

cD#7

SDCWA 1-27 4/8/L4 Water Authority Assistant General Manager's letter to
MWD Clerk oI the Board Chin regarding MWD's proposed

biennial budget for fiscal years 20L4/L5 and 2OI5/L6,
proposed ten-year forecast, and recommended water
rates for calendar years 20L5 and 2016 (April B, 201,41

cD#7

sDcwA 1_28 5/2/1,4 Water Authority General Manager letter regarding
Compliance with Paragraph 11-.1 of the Amended and

Restated Agreement between MWD and the Water
Authority for the Exchange of Water dated October 10,

2003 (May 2,2OL4l

cD#7

10



SDCWA 1.29 s/12/14 Water Authority Delegation letter regarding Board Memo
8-2: Authorize execution and distribution of the Official
Statement in connection with the issuance of the Special

Variable Rate Water Revenue Refunding Bonds, 2014
Series D, and authorize payment of costs and issuance

from bond proceeds - Oppose

cD#7

SDCWA 130 5/L2/1,4 Water Authority Delegation letter regarding Board ltem
8-6 - Authorize changes to conservation program in
response to drought conditions - Support
lmplementation of Conservation Measures in Response

to State Drought Conditions; Oppose Use of lllegal Rates

to Pay for Water Conservation Measures (May 12,20L4)

cD#7

SDCWA 1-31 5/1,6/L4 Please see section 11 (Subsidy Programs - Conservation)
for the Water Authority General Manager's letter to
California Natural Resources Agency Secretary Laird

regarding Water Conservation and MWD Rates (May 16,

20L4l

cD#7

sDcwA L32 s/16/L4 Water Authority General Manager's letter to California
Natural Resources Agency Secretary Laird regarding
Water Conservation and MWD Rates (May L6, 201,4)

CD#7

SDCWA 133 s/Ls/74 MWD's response letter to Water Authority's May 12,
2014 letter regarding MWD's Official Statement

cD#7

SDCWA 134 7 /L4/74 MWD General Manager's letter to the State Water
Resources Control Board regarding Emergency Water
Conservation Regulations (July 14, 2OL4)

cD#7

SDCWA 1.35 8/t8/L4 MWD General Manager's letter to the State Water
Resources Control Board regarding Emergency Water
Conservation and Curtailment Regulations (August 1-8,

20L4l

cD#7

SDCWA 1-36 to/nl14 Water Authority Delegation letter to MWD regarding
Refinements to Local Resources Program (October 1-1,

20L l

cD#7

SDCWA 137 to/tt/14 Water Authority Chair Weston's letter to MWD Chair

Record regarding the MWD Board Room Demeanor
(October LL,2OL4)

cD#7

SDCWA 138 rol13/14 Water Authority Delegation letter to MWD regarding
Update on Purchase Orders (October 13,2Ot4)

cD#7

SDCWA 139 to/ts/1,4 Central Basin Water Association letter to Central Basin

regarding MWD's failure to deliver 60,000 acre-feet of
grou ndwater rep lenish ment su pplies (October L5, 2OI4)

cD#7

SDCWA 140 ro/17 /1,4 MWD Chair Record's response letter to Water Authority
Chair Weston regarding MWD Board Room Demeanor

cD#7

11



(October t7,2}t4l

sDcwA 141_ Lo/31,/14 Central Basin letter to MWD regarding delivery of 60,000
acre-feet of groundwater replenishment supplies and
preferential rights (October 3L, 2OL4)

cD#7

sDcwA 1_42 1,L/L2/L4 MWD's response to Central Basin's letter regarding
delivery of 60,000 acre-feet of groundwater
replenishment supplies and preferential rights
(November L2,2OL4l

cD#7

SDCWA 143 tt/17 /1,4 Water Authority Delegates letter to MWD regarding
MWD's Official Statemen

cD#7

SDCWA 144 L1,/77 /1,4 Water Authority Delegates letter to MWD regarding
Purchase Orders (November 17, 2OL4)

cD#7

SDCWA 145 Lrl17 /t4 Water Authority Delegates letter to MWD regarding
Balancing Accounts (Novem ber L7, 2}t4l

cD#7

sDcwA 146 L1,/18/14 City of Signal Hill Letter to MWD Chair Record regarding
Central Basin's request for replenishment water
(November L8,201,4)

cD#7

sDcwA 147 Ltl20/1,4 MWD's response letter to Water Authority's November
L7 ,20L4letter regarding MWD's Official Statement

cD#7

SDCWA 148 12/slL4 Central Basin Letter to MWD regarding replenishment
deliveries and rescinding preferential rights (December 5,

2014)

cD#7

SDCWA 149 t2/BlL4 Water Authority Delegates letter to MWD regarding
modifications to Water Supply Allocation Plan (December

8,20t41

CD#7

sDcwA 150 12/8/14 Mayors of the cities of San Diego and Los Angeles joint
letter to MWD regarding modifications to Water Supply
Allocation Plan and separate groundwater replenishment
allocation (December B, 2}t4l

cD#7

SDCWA 1.51 t2/8/14 Water Authority Delegates letter to MWD regarding SB

60 Report - Water Planning and Stewardship Committee
Public Hearing (December B,29t4l

cD#7

sDcwA 152 L2/8/14 Water Authority Delegates letter to MWD regarding
Conservation Spending and Efforts (December 8,2OL4l

cD#7

SDCWA 153 72/BlL4 Southwest Water Coalition Letter to MWD Chair Record

regarding Central Basin's Groundwater Replenishment
Requests (December 8, 20L4)

cD#7

SDCWA 154 12/e/14 MWD Chair Record response letter to Signal Hill

regarding Central Basin's request for replenishment
water (December 9, 201,41

cD#7

I2



SDCWA 1-55 L2/L7/L4 MWD Chair Record response letter to Southwest Water
Coalition regarding Central Basin's request for
replenishment water (December L7 ,2014Ì.

cD#7

SDCWA 156 12/L8/14 MWD response letterto mayors of the cities of San Diego

and Los Angeles joint letter to MWD regarding

modifications to Water Supply Allocation Plan and

separate groundwater replenishment allocation
(December L8,2Ot4)

cD#7

SDCWA 1-57 Lls/ts Gateway Cities response letter to mayors of the cities of
San Diego and Los Angeles joint letter to MWD regarding

modifications to Water Supply Allocation Plan and

separate groundwater replenishment allocation (January

5, 2015)

cD#7

sDcwA 158 3/s/ts MWDOC's letter to MWD supporting to Approve and

Authorize Execution and Distribution of Remarketing

Statements in Connection with Remarketing of water
revenue refunding bonds (March 5, 2015)

cD#7

sDcwA 1_59 3/6/7s Water Authority Delegation letter to MWD regarding

Water Planning and Stewardship Committee Agenda and

Water Supply Management Strategies including Use of
Storage (March 6,20751

cD#7

sDcwA L60 3/s/Is Water Authority Delegates letter to MWD regarding

MWD's Official Statement (March 9, 2015)
cD#7

sDcwA L61 3/17 /Ls MWD s response letter to Water Authority's November
17 ,2OL4letter regarding MWD's Official Statement
(March L7,2}t5l

cD#7

SDCWA 1.62 3/26/rs MWD Chair letter to Assembly Minority Leader Olsen

regarding lnvitation to Tour Diamond Valley Lake (March

26,2015)

cD#7

SDCWA 1-63 3/26/ts MWD Chair letter to Assembly Speaker Atkins regarding

lnvitation to Tour Diamond Valley Lake (March 26,2OI5l'
cD#7

SDCWA 164 4/13/rs Water Authority Delegates letter to MWD Board

regarding Calendar Year 2016 Readiness-to-Serve and

Capacity charges (April i-3, 2015)

cD#7

SDCWA 165 s/4/7s Water Authority General Manager's letter to State Water
Resources Control Board regarding Drought Regulation
(May 4, 20L5)

cD#7

sDcwA L66 s/8/Ls Water Authority Delegates letter to MWD regarding

Authorization of StSO m¡ll¡on in Additional Funding for
Conservation lncentives and lmplementation of
Modifications to the Turf Removal Program (May 8, 20L5)

cD#7

I3



sDcwA 1_67 sle/Ls Water Authority Delegates letter to MWD Board

regarding MWD's Water Standby Charge for Fiscal Year

20L6 (May 9,2Ot5)

cD#7

SDCWA 168 s/2s/L5 Water Authority Delegates letter to MWD regarding
Authorization of 5350 million in Additional Funding for
Conservation lncentives and lmplementation of
Modifications to the Turf Removal Program (May 25,

20Lsl

cD#7

SDCWA 1-69 6/s/ß Water Authority Delegates letter to MWD opposing
MWD's OfficialStatement (June 5, 2Ot5)

cD#7

sDcwA L70 6/22/Ls MWD's response letter to the Delegates' June 5 letter
regarding MWD's Official Statement (June 22, 2015)

CD#7

SDCWA 171- 7/1,/ß Water Authority General Manager's letter to State Water
Resources Control Board regarding Conservation Water
Pricing and Governor's Executive Order for 25 Percent
Conservation (July t, 2OL5l

cD#7

sDcwA 172 7le/ts Water Authority Delegates letter to MWD Board

regarding Adopt a Resolution for the Reimbursement
with Bond Proceeds of Capital lnvestment Plan projects
funded from the General Fund and Replacement and

Refurbishment Fund (July 9, 201-5)

CD#7

SDCWA 173 8/s/ts Water Authority General Counsel's letter to MWD
regarding Public Records Act request and MWD's Turf
Removal Program (August 5, 2015)

cD#7

SDCWA 174 8/6/rs MWD response to Water Authority's August 5 letter
regarding Public Records Act request and MWD's Turf
Removal Program (August 6,2015)

cD#7

sDcwA 1_75 8/7 /15 Water Authority Delegate Lewinger's letter to MWD
requesting lnformation on MWD's Turf Removal Program
(August 7,2OL5l

cD#7

sDcwA 176 g/1,1,/ß Olivenhain General Manager letter to MWD and Water
Authority regarding Public Records Act request and

MWD's Turf Removal Program (August 1,L,20L5)

cD#7

SDCWA 1.77 8/12/rs Rincon Del Diablo letter to MWD and Water Authority
regarding Public Records Act request and MWD's Turf
Removal Program (August t2,2OI5l

cD#7

SDCWA 178 Bl13/ts MWD response to Olivenhain's letter regarding Public

Records Act request and MWD's Turf Removal Program
(August 13,2OL5l

cD#7

SDCWA 1.79 BlL4/Ls Poway letter to MWD and Water Authority regarding
Public Records Act request and MWD's Turf Removal

Program (August L4, 2OL5l

cD#7

l4



SDCWA 1.80 8/tslß Water Authority Delegates letter to MWD Board

regarding Maintaining the Ad Valorem Tax Rate for Fiscal

Year 2016 (August t5,2OL5l

cD#7

SDCWA 181 8/16/Ls Water Authority Delegates letter to MWD Board

regarding Amendment to the California Agreement for
the Creation and Delivery of Extraordinary Conservation
lntentionally Created Surplus (August 16, 2OL5l

cD#7

SDCWA 182 8/L7/rs MWD response to Poway's letter regarding Public

Records Act request and MWD's Turf Removal Program
(August 17,2OI5l

cD#7

sDcwA 183 8/L7lls MWD response to Rincon Del Diablo's letter regarding
Public Records Act request and MWD's Turf Removal

Program (August 17, 2OL5)

cD#7

SDCWA 1.84 s/18/Ls Water Authority Joint Letter to State Water Resources

Control Board regarding Mandatory Drought Regulations
(September 18,2}t5l

cD#7

SDCWA 1-85 e/20/ts Water Authority Delegates Letter to MWD regarding
approve the introduction by title only of an Ordinance
Determining That The lnterests of The District Require

The Use of Revenue Bonds ln The Aggregate Principal
Amount of 55 Mill¡on (Septemb er 20,2015)

cD#7

sDcwA 186 e/20/rs Water Authority Delegates letter to MWD regarding
Recycled Water Program with Los Angeles County
Sanitation Districts (September 2O, 2Ot5l

cD#7

SDCWA 1-87 rc/Lo/Is Water Authority Delegates Letter to MWD regarding
Adopt Ordinance No. 149 determining that the interests
of MWD require the use of revenue bonds in the
aggregate principal amount of 5500 million (October 10,

201s)

cD#7

SDCWA 1BB 1.o/ttlts Water Authority Delegates letter to MWD opposing
MWD's Official Statement (October IL,2}t5l

cD#7

sDcwA 189 ro/26/Ls Water Authority Delegates letter to MWD regarding
MGO fiscal year 20L5 audit report (October 26,2015)

cD#7

SDCWA 190 tLls/ß Water Authority lnterim Deputy General Counsel letter to
MWD regarding procedures to authorize the sale of
water revenue bonds (November 5, 201-5)

cD#7

SDCWA 191 1,L/6/L5 Water Authority Delegates letter to MWD opposing the
authorization to sell up to 5250 million in Water Revenue

Bonds (November 6, 2OL5l

cD#7

1 5



SDCWA 192 1,L/7/rs Water Authority Delegate letter regarding exchange and

storage program with Antelope Valley-East Kern Water
Agency (November 7, 2OL5l

cD#7

SDCWA 193 tL/s/rs Water Authority Delegates letter to MWD regarding
Recycled Water Program with Los Angeles County
Sanitation Districts (November 9, 2OL5)

CD#7

SDCWA 194 tLlrc/ß MWD response to Water Foundation letter to MWD
supporting Recycled Water Program with Los Angeles

County Sanitation Districts (November 10, 2OL5't

cD#7

SDCWA 195 1,L/L2/15 MWD response to Water Authority Delegates' October
lL letter to MWD opposing MWD's Official Statement
(November 12,2OI5l

cD#7

SDCWA 196 12/Llts Water Authority General Manager's Letter to State Water
Resources Control Board regarding comments on
potential modifications to emergency conservation
regulations (December I, 2Ot5)

cD#7

SDCWA 1.97 12/7/ts MWD letter to LACSD General Manager regarding
potential recycled water program (December 7,2OI5l

cD#7

SDCWA 1.98 1,/6/t6 Water Authority General Manager's letter commenting
on State Water Resources Control Board's proposed

regulatory framework (Jan uary 6, 2OL6l

cD#7

SDCWA 199 rlLol1,6 Water Authority Delegates' letter to MWD commenting
on MWD's 2015 lntegrated Water Resources Plan Update
(January IO,2OL6l

cD#7

SDCWA 2OO tl28/1,6 Water Authority General Manager's letter commenting
on State Water Resources Control Board's extended
emergency conservation regu lations (J an uary 28, 2076)'

cD#7

SDCWA 201. 2/4/16 Water Authority General Counsel's letter to MWD
requesting data and proposcd mcthodology for
establishing rates and charges (February 4,2}t6l

cD#7

SDCWA 202 2/6/76 Water Authority Delegates' letter to MWD regarding
MWD's proposed budget and rates lor 2OL7 and 201-8,

and ten-year forecast (February 6,2OL6l

cD#7

SDCWA 203 2/s/L6 Water Authority Delegates' letter to MWD regarding cost

of service report for proposed budget and rates lor 2OI7
and 2018 (February 9,201,6)

cD#7

SDCWA 204 2/22/L6 Water Authority Delegates' letter to MWD regarding
budget and rates workshop #2 and information request
(February 22,20161

cD#7

SDCWA 205 4/8/16 lndex of Contents of CD#8 cD#8

SDCWA 206 8l18/3L Boulder Canyon Project Agreement cD#8
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SDCWA 207 1,1,/12/85 MWD Memo to Board of Directors Re Preferential Rights cD#8

SDCWA 208 tolL7 /o7 MWD Funding Growth Related Capital Slides cD#8

SDCWA 209 L1,/1,/rc MWD Regional Urban Water Management Plan - Nov

20LO

cD#8

SDCWA 210 7 /rl14 MWD 2014 Annual Report cD#8

SDCWA 211 7/24/14 MWD Fiscal Year To Date Billing Activity Report Through

June 20L4
cD#8

SDCWA 21-2 rtl30/L4 MWD SWP SOC Audit Report Full cD#8

SDCWA 21-3 1r/30/L4 MWD SWP SOC Audio Summary cD#8

sDcwA 214 s/t/ts CA Ct of App Holds Tiered Pricing Must Reflect Cost of
Service

CD#B

SDCWA 215 6/rlL5 Emerging Shortages in Colorado River Basin - Journal of
Water

cD#8

sDcwA 21_6 6/30/Ls MWD Preferential Rights Table cD#8

SDCWA 21.7 7 /r7 lts MWD Fiscal Year To Date Billing Activity Report Through

June 201-5

cD#8

SDCWA 218 s/tl1,s Metropolitan Purchase in PVID - Journal of Water cD#8

SDCWA 219 Lo/uß Agreement with SNWA CRCN lncreases Metropolitan
Supplies

CD#B

sDcwA 220 t2/tlts California DWR Announces lnitial SWP Allocation cD#8

sDcwA 221 t/27/1.6 Hal Soper Email Re Overcollection with Attached Slide cD#8

SDCWA 222 2/L8/76 Water Authority General Counsel's letter to MWD
requesting data under Cal. Public Records Act Section

6250 (February L8, 2OL6't

cD#8

SDCWA 223 2/26/t6 Response of MWD General Counsel to Public Records Act

Request Dated February L8,20L6 (feb.26, 2OL6)

cD#8

SDCWA 224 3/rlL6 DWR lncreases SWP Allocation to 45 Perc after Storms cD#8

sDcwA 225 3/4/L6 SDCWA Letter MWD GC Re Public Records Act Request of
Feb. 18, 201-6

CD#B

SDCWA 226 3/6/L6 SDCWA to MWD Board Re March 7 Finance and

lnsurance Committee/Budget and Rates Workshop #3

Items 9-2

cD#8

SDCWA 227 3/30/1,6 Further Response to Public Records Act Request Dated

February 18,2Ot6 (March 30, 2016)

CD#B

SDCWA 228 4/7 /L6 lndex of MWD Storage Agreements and WSDM

Documents

cD#8

SDCWA 229 4/7 /16 lndex to Video File Links for MWD Board Meetings April
2OL4-April2016

cD#8

SDCWA 230 4/7 /t6 lndex to Video File Links for MWD Finance and lnsurance

Committee April 2014-April 2016

CD#B

1 7



SDCWA 231- 4/7 /1,6 lndex to Video File Links for MWD IRP Committee
Meetings 2015-April 2016

cD#8

SDCWA 232 4/7 /1.6 Letter from MWD GC to Water Authority GC Re Further
Response to PRA (original contained DVD)

cD#8

sDcwA 233 4/7 /16 Letter from MWD GC to Board of Directors RE

lnformation Based Questions from F&l Meetings (PDF of
Forwarded Email)

CD#B

sDcwA 234 4/7 /1,6 MWD Fiscal Year Sales for 1980 to 20L6 CD#B

sDcwA 235 4/8/16 SDCWA Excel Spreadsheet Re Overcollection cD#8

sDcwA 236 4/8/16 MWD Storage Agreements and WSDM Documents
identified in lndex

cD#8

SDCWA 237 4/8/1,6 MWD Mission CD#B

SDCWA 238 4/Blt6 GWRS Purification System Home Page cD#8

sDcwA 239 4/B/16 GWRS Purification Process cD#8

sDcwA 240 4/8/76 GWRS FAQ cD#8

sDcwA 24L 4/7 /1.6 lndex of MWD IRP Documents cD#9

sDcwA 242 4/7/16 MWD IRP Documents identified in lndex cD#9
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Attachment 3 

Testimony of Dennis Cushman 
Metropolitan Water District of Southern California 

Finance and Insurance Committee Agenda Item 8-1, Aprll11, 2016 
Approve Biennial Budget, Revenue Requirements and Water Rates and Charges 

and Suspend Tax Rate Limitation for 2017 and 2018 

Good morning, Chairman Barbre and members of the committee. I'm Dennis Cushman, 
assistant general manager of the San Diego County Water Authority. I would like to 
submit into today's record, a letter of today's date addressed to the Clerk of the Board, 
with attachments, including COs numbered 8 and 9. My assistant Liz Mendelson is 
handing that in to the committee secretary. 

The Water Authority opposes suspension of the tax rate limitation, because this action 
clearly is not necessary, let alone "essential," given the almost $850 million MWD has 
over-collected from ratepayers over the past four years. It is also improper when MWD 
is proposing to reduce its RTS and Capacity Charges - the very tools the Legislature 
gave MWD in lieu of higher property taxes. 

The Water Authority opposes the 2017 and 2018 water rates and charges on both 
procedural and substantive grounds. 

First, MWD violated Administrative Code Section 4304 because it failed to provide a 
cost of service analysis and recommended rates at the Board's February meeting. 
Instead, the cost of service analysis was not released until March 16, more than one 
month late and eight days after the public hearing. The General Manager's rate 
recommendations were not presented until they were posted on the MWD website on 
March 30, almost two months later than required by the Admin Code and three weeks 
after the public hearing. 

MWD also refused again to comply with Government Code Section 54999.7, which 
requires MWD to provide the data and methodology for establishing its rates in a timely 
fashion. 

Finally, MWD has refused to make its rate model available to the Water Authority and 
the public. Without the rate model, MWD cannot show how its rates and charges tie to, 
or are based on its budgetary, accounting and operational data. 

Turning to the substance of the proposed rates, we have provided reports by two 
consulting firms-- Municipal & Financial Services Group and Stratecon Inc.- that detail 
why MWD's cost of service analysis is flawed and its recommended rates and charges 
for 2017 and 2018 are illegal: 

• First, State Water Project costs continue to be improperly allocated to 
transportation rates, rather than supply rates. 
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• Second, the Water Stewardship Rate is an illegal tax that is not related to any 
service provided by MWD; rather, these revenues are collected from all member 
agencies and used by MWD to pay local water supply costs of only some 
member agencies. These costs, if they may be incurred by MWD at all, must be 
assigned to the member agencies that benefit from receipt of these funds. 

• Third, while MWD's cost of service analysis states and demonstrates that the 
service characteristics and demand patterns of its 26 member agency customers 
vary significantly, it has not assigned its costs in a manner that recognizes this 
fact. It is missing entirely a required step in the industry standard practice of 
assigning costs to rates and charges. 

As a result of these and other issues causing cross-subsidies, all of MWD's rates, 
induding its supply rates, are illegal. 

It is not correct to say that MWD need only show that its rates are "reasonable." MWD's 
rates are required to be based on cost-causation - that is a real limit on the discretion 
this board has to allocate MWD's costs. The sooner MWD recognizes this fact, the 
better for all of MWD's 26 member agency customers and the almost 19 million people 
they serve. 

Thank you. 
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March 8,20L6

Dawn Chin, Clerk of the Board

Metropolitan Water District of Southern California
P.O. Box 54L53
Los Angeles, CA 90054-0154

Re: March 8 Board Meeting Agenda ltem 4: Public Hearing RE suspension of tax rate
limitation and proposed water rates and charges for calendar years 2Ot.7 and2OtS

Letter Submitting Documents ¡nto the Administrative Record

Dear Ms. Chin,

Accompanying this letter are 6 CD's conta¡n¡ng a copy of all the documents listed in
the attached Master lndex of Documents San Diego County Water Authority Requests be

lncluded in the Administrative Record for Setting of MWD Rates and Charges for Calendar

Years 2Ot7 and 20L8 (Attachment 8 to this letter). The Water Authority requests that this
letter and these documents be included in the Administrative Record.

CD#l Contains the Administrative Record Submitted by MWD for Setting of MWD's 2013

and 2OL4 rates (SDCWA v. MWD, Case No. CPF-L2-5L2466 (S.F. Superior Court)),

which is inclusive of the Administrative Record in the case challeng¡ng MWD's 20LL

and2OL2 rates (SDCWAv. MWD, Case No. CPF-10-510830 (S.F. Superior Court)), and

totals 966 documents.

CD#z Contains documents SDCWA requested be included in the Administrative Record for
the adoption of MWD's 20L5 and 2016 rates ¡n the CD#2 that was presented with ¡ts
March LL,2Ot4letter to Dawn Chin.

CD#3 Contains the post-trial briefs, transcripts and Statements of Decision from the
2OLO/20L2 Rate Cases I\SDCWA v. MWD, Case Nos. CPF-10-510830 and CPF-12-

5L2466 (S.F. Superior Court)), testimony presented by Dennis Cushman to MWD's

Finance and lnsurance Committee and Board of Directors, and additional testimony
and related documents. An index for this CD is attached to this letter as Attachment
9.

CD#4 lntentionally left blønk

County of Son Diego

A public ogency providing o sofe ond relioblewoter supply to lhe Son Diego regíon
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CDfi5 Contains documents and testimony from Phase ll of the SDCWA v. MWD Trial (SDCWA

v. MWD, Case Nos. CPF-10-510830 and CPF-L2-5L2466 (S.F. Superior Court)). An index

of these documents is attached to this letter as Attachment 10.

CD#6 Contains SDCWA's April 8, 2014 letter to MWD's Clerk of the Board and all attachments
thereto, including documents contained in the CD that was delivered with that letter
(all audio files were provided in the form of a link to MWD board proceedings).

CD#7 Contains additional documents SDCWA requests be included in the Administrative
Record for the setting of water rates and charges for calendar years 2OL7 and 2OL8

(itemized on the Master lndex of Documents as SDCWA 99-204Ì,.

Also attached are copies of the following letters:

L. Letter from SDCWA Board Members to Laura Friedman and the MWD Audit and Ethics

Committee Members dated October 26,2Ot5, Re: Audit and Ethics Committee Agenda

Item 3-b, Discussions of independent Auditor's Report from MGO LLP for fiscal year

2OL4/LS (a copy is marked as Attachment L to this letter).

2. Letter from SDCWA Directors to Randy Record and the Members of the MWD Board of
Directors dated February 6,20L6 Re: Board Memo 9-2: Proposed biennial budget and

revenue requirements for fiscal years 2Ot6l2OL7 and2OLT/20L8; estimated water rates

and charges for calendar years 20L7 and 20L8 to meet revenue requirements; and ten-
year forecast (a copy is marked as Attachment 2 to this letter).

3. Letter from James Taylor to Dawn Chin dated February L8,2OL6 Re: Request for Records

Under California Public Records Act (California Gov. Code 56250 ef seq.)(a copy is marked

as Attachment 3 to this letter).

4. Letter from Gary Breaux to MWD Board Members dated February 22,2OL6 Re: SDCWA's

letter dated October 26,2OtS regarding Audit and Ethics Committee Agenda ltem 3-b (a

copy is marked as Attachment 4 to this letter).

5. MWD Response letter from Gary Breaux to the SDCWA Directors dated February 23,

2016 Re: SDCWA's letters dated February 4, 6, and 9, 2OL6 (a copy is marked as

Attachment 5 to this letter).

6. Letter from Marcia Scully to James Taylor dated February 26, 2OL6 Re: Response to
public Records Act Request Dated February L8,2Ot6 (a copy is marked as Attachment 6

to this letter).

7. Letterfrom JamesTaylorto Marcia Scully, dated March 4,20L6 Re: San Diego Public

Records Act Request of February 18, 20L6 (a copy is marked as Attachment 7 to this

letter).
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The Water Authority requests inclusion of this letter and its Attachments, including
each and every document listed in the lndexes and attached CDs, in the Administrative
Record of proceedings relating to the actions, resolutions, adoption, and imposition of
MWD's rates and charges for calendar years 2OL7 and 2018.

Sincerely

Dennis A. Cushman
Assistant General Manager

Attachments

Attachment 1: Letter from SDCWA Directors to MWD Ethics Committee RE

lndependent Auditor's Report from MGO for 20L4h5

Letter from SDCWA Directors to MWD Board of Directors Re: Board

Memo 9-2: Proposed biennial budget and revenue requirements for
fiscal years 20L6/20L7 and 2OL7 /2OL8

Letter from James Taylor to Dawn Chin Re: Public Records Act Request

Letter from Gary Breaux to MWD Board Members Re: SDCWA's Audit
and Ethics Committee Agenda ltem 3-b letter

MWD Response letter from Gary Breaux to the SDCWA Directors
dated Re: SDCWA's letters dated February 4, 6, and 9,20L6

Letter from Marcia Scully to James Taylor dated Re: Public Records Act
Request

Letter from James Taylor to Marcia Scully, Re: San Diego Public

Records Act Request

Master lndex of Documents SDCWA Requests be lncluded in the
Administrative Record for Setting o12OL7-2018 MWD Rates and

Charges

CD#3 lndex

CD#5 lndex

Attachment 2:

Attachment 5:

Attachment 3:

Attachment 4:

Attachment 6:

Attachment 7:

Attachment 8:

Attachment 9:

Attachment L0:
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October 26,ZOL5

Laura Friedman and

Audit and Ethics Committee Members

Metropolitan Water District of Southern California

P.O. Box 54153
Los Angeles, CA 90054-0153

RE: Audit and Ethics Committee Agenda ltem 3-b

Discussion of independent Auditor's Report from MGO LLP for fiscal year 2A14/L5

Dear Chair Friedman and Committee Members,

We have revìewed the lndependent Auditor's Report dated October L9, 2015 ("Report") on

MWD's basic financial statements for the fiscal years ended June 30, 2015 and 2014' We

have a number of concerns that certain characterizat¡ons contained in the Report are

misleading, for example, that MWD had "water sales" of $1,382.9 (dollars in millions) (page

B) for the fiscal year ended June 30, 2015. That is not accurate; that number is only achieved

by characterizing as "water sales" the revenue MWD is actually paid for wheeling the Water

Authority's independent Colorado River water under the Exchange Agreement. Note 1-(c)

purports to itemize MWD's sources of revenue but again, does not acknowledge its receipt

of substantial revenuesforthetransportation of third-partywater(which reducesthe

volume of MWD's own "water sales").

It appears that the independent Auditor may not have been provided with a copy of the

Water Authority's communications regarding MWD's draft Official Statements. A copy of

our last letter dated October 12,zOtS is attached. MWD management has an obligation to

inform the auditor both about questions that have been raised and about material events

occurring prior to issuance of the Report in a timely fashion, in order to prevent the Report

from being misleading.

Note 9(d), Sote of Wøter by the tmperial lrrigation Dlstrict to San Diego County Water

Authority, is not only inconsistent with key findings by the Court in the Water Authority rate

litigation, it is inconsistent with some of MWD's own arguments in the case. Contrary to the

characterizatidn in the Report, Judge Karnow specifically found that the Water Authority is

not buying water from MWD underthe Exchange Agreement. The Court has also

determined that the amount due to the Water Authority as damages is substantially more

than "the amount paÍd by SDCWA under the Exchange Agreement and interest thereon," as

A publíc agency prcvir!íng a so{e anr:! rel;ohl" voter supply lo lhe \an Diego region

CcunV ol Saa Diogo

r?.1¡.llÉ0 aN FÉcYcrlo f-41"Èí:
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Committee Chair Friedman and Members of the Committee
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described in Note 9(d) to the financial statement (pages 67-68). ln fact, the Court has

awarded $18B,295,602 in damages (August 28,201-5 Statement of Decision) and

$43,41-5,802 in prejudgment interest (October 9, 2015 Order Granting San Diego's Motion

for Prejudgment lnterest) to the Water Authority. At a minimum, these rulings by the.Court

should have been included at Note L5, Subsequent Events, prior to the Report being issued

on October 19, 2015. MWD's management including its Chief Financíal Officer has an

obligation to inform the independent Auditor of material events in a timely fashion. That

apparently did not occur in this case. We request that a copy of this letter and the

attachment be provided to the auditor and that the auditor correct the misleading

statements and reissue the report.

Sincerely,

MichaelT. Hogan
Director

Keith Lewinger
Director

Fern Steiner
Director

Yen C. T¡"t

Director

Attachmentr
1. WaterAuthority'sOctober 12,201:5 Letterto MWD Board re8-2

cc MWD Board of Directors
Jeff Kightlinger, MWD General Manager
Macias Gini & o'Connell LLP, MWD f 

ndependent Auditor
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February 6,2016

Randy Record and

Members of the Board of Directors

Metropolitan Water District of Southern California

P.O. Box 54L53
Los Angeles, CA 90054-0L53

RE: Board Memo 9-2: Proposed biennial budget and revenue requirements for fiscal years

2016/t7 and 2017lIB; estimated water rates and charges for calendar years 20!7 and

2018 to meet revenue requirements; and ten-year forecast

Dear Chairman Record and Board Members:

The purpose of this letter is to provide preliminary comments and questions on Board Memo 9-
2, proposed biennial budget and revenue requirements (collectively, the "Budget Document") in

advance of the budget and rate workshops that begin with Monday's Finance and lnsurance

Committee meeting.

7. The Budget Document lacks suffícíent detaíl to understand how MWD høs spent
money or delíberate how MWD is proposing to spend money. As one example, among many,

MWD's proposed Demand Management cost summary does not identify any of the projects

included in either Local Resources Program ($43.7 and 541.9 million, respectivelyfor the
respective fiscal years) or Future Supply Actions (Sa.a anO 52 million, respectively). The budget
also lacks projected actual expenditures for fiscal year (FY) 201-6; instead, all comparisons are

budget tô budget. lt is important for Board members to consider actual expenditures as well as

proposed budgets, particularly in light of the very substantial additions and modifications to
spending that occurred outside of the 2014 budget after it was adopted -- in the hundreds of
millions of dollars. We request to be provided with greater detail explaining the proposed

expenditures at a detail level sufficient to allow the Board to deliberate where savings might be

achieved, as well as to understand the status or outcomes of past programs and expenditures.

2. The Budget Document does not provide any cost of service ønalysis ønd lacks

suffícient detsilto understand how MWD's costs should be øssigned to rates. Different than
past years, the current Budget Document does not include anv cost of service analysís. Why
has that not been provided? ln addition, the Budget Document does not provide a sufficient
level of detail or information in order for MWD to defend its rates and establish "cosf

A public agency providing a safe and reliable waler supply la fÅe San Ðiego rcgion
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cousatíon" in accordance with legal requirements. Using the Demand Management cost
summary again as an example, it is impossible to identify the proportionate benefits to MWD's

customer member agencies resulting from the proposed expenditures. Broad, unsupported
statements, such as "demand management programs reduce reliance on imported water," and

"demand management programs reduce demands and burdens on MWD's system," are legally

insufficient to comply with the common law or California statutory or Constítutional
requirements that require MWD to conform to cost of service.

While we understand that MWD has appealed Judge Karnow's decision in the rate cases filed by

the WaterAuthority, there is an increasing bodyof case law reaffirmingthese requirements, and

clearly establish that they are applicable to water suppliers such as MWD. As one example, we

attach a copy of the recent decision of the court in Newh:oll County Water District v. Costoic Lake

Woter Agenc¿ where a number of arguments by Castaic that are very similar to those made by

MWD were again rejected by the Court of Appeal. Chief among them was the argument that
the water wholesaler need only identify benefits to its customers "collectively," rather than in a

manner that reflects a reasonable relationship to the customers' respective burdens on, or
benefits received from the wholesale agency's activities and expenditures. Contrary to these
clear legal requirements, MWD's current Budget Document does not provide sufficient'
information to allow Board members or MWD's 26 customer member agencies to determine
proportionate benefit from MWD's proposed expenditures. We repeat here for these purposes,

our request to be provided with a greater level of detail regarding MWD's proposed spending, as

well as the basis upon which MWD has assessed or may assess proportionate benefit to its
customers. We also believe the Board would benefit from a public presentation on current and

developing case law regarding the applicability of Proposition 26 to wholesale water agencies

such as MWD, so that it is informed of its legal obligations as Board members in setting rates.

3. The Buciget Document rioes not provide any onoiysis or ciotø io expíain or support
the wíde rcrnge of vøriation in proposed íncreases and decreases in various røte categories.
The budget describes an "overall rate increase of 4%,' however, that is a meaningless number
outside of the context of specific rates and charges as applied to MWD's 26 customer member
agencies, which depends on the type of service or water they buy and what they pay in fixed
charges. The following røte increoses and decreoses are proposed for each of the respective

fiscal yedrs, without any dotd or dnalysis to explain them:

o Tier 1- supply rate increases of 28.8% and 4%;

o Wheeling rate increases of 6.2% and 4.5%;
¡ Treatment surcharge decrease of 10.1%, followed by an increase of 2.7%;

o Full service untreated rate increases of IZ.L%and 4.4%;
¡ Full service treated rate increases of 3.9% and 3.7%;
¡ Readiness-to-Serve (RTS) charge decreases of LL.8% and 3.7%; and
r Capacity Charge (CC) decrease of 26.6%, followed by an increase of 8.8%.

There is no demonstration in the Budget Document that MWD'S expenses recovered by the RTS
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and CC will varyto such a degree in FYs 2OL7 and 2018 to support the very substantial proposed

decreases in those fixed charges. Moreover, these sources of fixed cost recovery are being

reduced at the very same time MWD is proposing to add fixed treatment cost recovery and

suspend the property tax limitation under Section L24.5. ln addition to the inconsistent logic,

MWD is reducing the very charges authorized by the Legislature in 1984 so MWD could have

more fixed revenue in lieu of its reliance on property taxes. MWD's proposed rates are precisely

contrary to the intent of Sections 1245 and 134 of its Act (copies attached). We ask that the
General Counsel provide a legal opinion why MWD's actions are not the opposite of what was

intended by passage of these provisions of the MWD Act.

Absent a justification that is not apparent from the Budget Document, these proposed rate

increases and decreases appear to be arbitrary and unreasonable. We ask for the Board's

support to require staff to provide both data and onalysis to support these proposed rates and

charges so that they may be understood and demonstrated to be based on cost causation
principles.

4. The Budget Document mischsracterizes the Board's PAYGo funding policy ønd past
actíons; and is now proposing a "Resolution of Reimbursement" to formolly øuthorize use of
PAYGo revenues to pay for O&M, if necessary. The Board's PAYGo funding policy was

historically set at 20 percent. See attached excerpt from the Board's July B, 20L3 Finance and

lnsurance Committee meeting. However, MWD staff has for the last several years been using

PAYGo funds on an "as- and how-needed" basis. The Board has never deliberated or set a

PAYGo "target" or "policy" at 60 percent. Moreover, contrary to what is stated in the Budget

Document, the 20L4 budget included CIP PAYGo funding at L00 percent, with the 20L4 ten-year
forecast stating that it "anticipates funding lOO% of the CIP from PAYG and Replacement and

Refurbishment (R&R) funds for the first three fiscal years, then transitioning to funding 60% of
the CIP frorl water sales revenues." The absence of a Board policy being applied consistently
not only fails to accbmplish the purpose of PAYGo funding : to equitably distribute costs of the
CIP over time -- but exposes MWD to further litigation risk as funds that are collected for one
purpose (ClP) are used for a different purpose (O&M).

The Board should not adopt the recommehded "Resolution of Reimbursement" authorizing staff
in advance to collect SfZO mill¡on annually for one purpose (ClP) and potentially use it for
another (O&M). This is not only an unsound fiscal strategy, it serves to mask the true condition
of MWD's budget and finances, and breaks any possible connection to cost of service. The

Board should make a decision now on whetherto raise rates, plan to borrow money or, notably
atthispointinthebudgetprocess, reducecosts(seealsodiscussionof salesprojections,below).
The General Manager has told the Board (during its discussion of unbudgeted turf removal

spending last year) that a 7 percent rate increase is necessary to support 5100 million in
spending. Advance approval and use of PAYGo funds for O&M is nothing more than a hidden,

de facto 8.4 percent additional rate increase each year.
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5. The 7.7 MAF MWD sales estimate for the next two fiscal years is likely too high and
if so, will leave the Boord with sn even larger revenue gap to fill; snd the Budget Document
locks a fiscally sound contîngency pløn, The sales estimate may be too high given MWD's

current trend at 1.63 MAF (a "sales" number that (at best) misleadingly includes the Water
Authority's wheeled water) and El Nino conditions that make it unlikely that agencies will
increase demand for MWD water. Further, while the board memo states the sales forecast
accounts for 56,000 AF/Vear of new local supply from the Claude "Bud" Lewis Carlsbad Seawater

Desalination Plant and Orange County Water District's expanded groundwater recycling project,

no provision has been made for increased localsupplies that may reasonably be projected to be

available to the Los Angeles Department of Water and Power (LADWP). With a good year on the
Eastern Sierra -- which is presently tracking the best snow pack on record - MWD sales could be

reduced by250,000 AF or more, which translates to a negative revenue impact on MWD of
between Stzs m¡llion and 5350 million.

It is MWD's obligation to forecast revenues responsibly, based on known and reasonably

anticipated conditions, and plan for the contingency of reduced sales using responsible financial
management techniques, which do not include budget gimmicks such as adoption of a

"Resolution of Reimbursement" to shift CIP/PAYGo money to other uses.

We call to the Directors' attention that the proposed budget for FY 20L7 already includes a

revenue deficit of 594.2 million, with MWD intending to withdraw from its reserves to bridge

the gap. Similarly, the budget for fiscal year 2018 relies on SZg million from reserves to fill the
gap. Since sales may also be less than projected -- as they very well may be, for the reasons

noted above - the Board must plan now how the revenue gap will be filled. ln this regard, we
attach another copy of our November L7,2014 letter suggesting the establishment of balancing

accounts, allowing the Board to properly manage between good years and bad, rather than
spenciing aii of the money in gooci years (as it cjicj this past year on turf removai) anci neecÌing to
raise rates, borrow money or engage in the kind of gimmick represented.by the Resolution of
Reimbursement. We also ask that discussion of this issue be added to the next budget meeting
agenda.

6. There is no demonstrated justification for suspensíon of the sd volorem tax
Iimitation. As noted above, MWD is proposing in this budget to reduce the very charges the
Legislature provided to MWD to be used in lieu of property taxes. Under these and other
circumstances, there is no proper basis for MWD to suspend the tax rate limitation; instead, it
should use the tools provided by the Legislature and included in the MWD Act.

7. No informotion is provided regarding the proposed changes ín treatmtent cost

recovery. Leaving aside the complete inconsistency with increasing fixed treatment cost

recovery while reducing fixed cost recovery overall, when will the detail on the new charge be

available?
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8. The Budget Document does not explaîn why MWD's debt service coverdge ratíos for
2077 qnd 2078 øre dropping from 2x to 7.6x. Acomparison of the financial indices between this

201-6 budget and the 201-4 forecast shows a difference of only 50,000 AF of water sales

reduction each year, yet the debt service ratios are plummeting from 2x to L.6x. This drop is

potentially very disturbing based on the aggressive water supply development plans MWD staff
included in the IRP (and upon which it stated that spending decisions would be proposed and

made). This is an important issue and policy discussion the Board must address.

9. The'ClP numbers contained in the Budget Document don't match the Appendix. The
Budget Document includes annual CIP expenditures of $ZOO million for each of the proposed

fiscal years; however the CIP Appendix includes expenditures of 5246 million and 5240 million,

respectively, for fiscal years 20L7 and 20L8. Please explain and correct the discrepancy by

increasing the budget number or reducing projects contained in the Appendices.

We will have more extensive comments going forward, and in particular, once additional detail
is provided as requested in this letter.

We look forward to beginning the budget review process next week and engaging in a
productive dialog with our fellow directors.

Sincerely,

MichaelT. Hogan

Director
Keith Lewinger
Director

Fern Steiner
Director

Yen C. Tu

Director

Attachment 1: Appellate Court Decision - Newholl County Water District v. Costaic Lake Woter
Agency

Attachment 2: Excerpt from the Board's July B, 2013 Finance and lnsurance Committee Meeting
Attachment 3: MWD Act Section s 124.5 and L34

Attachment 4: Water Authority's November t7,2014 Letter RE Balancing Accounts
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SUMMARY

Plaintiff Newhall County Water District Q.tewhall), a retail water purveyor,

challenged a wholesale water rate increase adopted in February 2013 by the board of

directors of defendant Castaic Lake 'Water Agency (the Agency), a government entity

responsible for providing imported water to the four retail water purveyors in the Santa

Clarita Valley. The trial court found the Agency's rates violated article XIII C of the

California Constitution (Proposition26). Proposition 26 defines any local govemment

1evy, charge or exaction as a tax requiring voter approval, unless (as relevant here) it is

imposed "for a specific government service or product provided directly to the payor that

is not provided to those not charged, and which does not exceed the reasonable costs to

the iocal govemment of providing the service or product." (Cal. Const., art. XIII C, $ 1,

subd. ("X2).)1

The challenged rates did not comply with this exception, the trial court concluded,

because the Agency based its wholesale rate for imported water in substantial part on

Newhall's use of groundwater, which was not supplied by the Agency., Consequently,

the wholesale water cost allocated to Newhall did not, as required, "bear afair or

reasonable relationship to [Newhall's] burdens on, or benefits received from, the

fAgency's] activity." (Art. XIII C, $ 1, subd. (e), final par.)

We affirm the trial court's judgment.

FACTS

We base our recitation of the facts in substantial part on the trial court's lucid

descriptions of the background facts and circumstances giving rise to this litigation.

1. The Parties

The Agency is a special district and public agency of the state established in 1962

as a wholesale water agency to provide imported water to the water purveyors in the

Santa ClaritaValley. It is authorizedto acquire water and water rights, and to provide,

sell and deliver that water "at wholesale only" for municipal, industrial, domestic and

All further references to any "attîc\e" are to the California Constîtution.1
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other pufposes. (Wat. Code Appen., $ 103-15.) The Agency supplies imported water,

purchased primarily from the State Water Project, to four retaii water purveyors,

including Newhall.

Newhall is also a special district and public agency of the state. Newhall has

served its customers for over 60 years, providing treated potable water to communities

near Santa Clanta,primarily to singie family residences. Newhall owns and operates

distribution and transmission mains, reservoirs, booster pump stations, and 11 active

groundwater wells.

Two of the other three retaii water purveyors are owned or controlled by the

Agency: Santa Clartta Water Division (owned and operated by the Agency) and

Valencia Water Company (an investor-owned water utility controlled by the Agency

since December 2I,2012). Through these two retailers, the Agency supplies about

83 percent of the water demand in the Santa Clarita Valley. The Agency's stated vision

is to manage all water saies in the Santa CIaÅtaValley, both wholesale and retail.

The fourth retailer is Los Angeles County'Waterworks District No. 36 (District

36), also a special district and public agency, operated by the County Department of

Public \Morks. It is the smailest retailer, accounting for less than2 percent of the total

water demand.

2. Water Sources

The four retailers obtain the water they suppiy to consumers from two primary

sources, local groundwater and the Agency's imported water.

The only groundwater source is the Santa ClaraRiver Valley Groundwater Basin,

East Subbasin (the Basin). The Basin is comprised of two aquifer systems, the Alluvium

and the Saugus Formation. This groundwater supply alone cannot sustain the collective

demand of the four retailers. (The Basin's operational yield is estimated at37,500 to

55,000 acre-feet per year (AFY) in normal years, while total demand was projected at

72,343 AFY for 2015, and I21,87 7 AFY in 2050.)

The groundwater basin, so far as the record shows, is in good operating condition,

with no long-term adverse effects from groundwater pumping. Such adverse effects
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(known as overdraft) could occur if the amount of water extracted from an aquifer were

to exceed the amount of water that recharges the aquifer over an extended period. The

retailers have identified cooperative measures to be taken, if needed, to ensure sustained

use of the aquifer. These include the continued "conjunctive use" of imported

supplementai water and local groundwater supplies, to maximizewater supply from the

two sources. Diversity of supply is considered a key element of reliable water service

during dry years as well as normal and wet years.

In 1997, four wells in the Saugus Formation were found to be contaminated with

perchlorate, and in2002 and2005, perchlorate was detected in two we1ls in the

Alluvium. All the wells were owned by the retailers, one of them by Newhall. During

this period, Newhall and the two largest retailers (now owned or controlled by the

Agency) increased their purchases of imported water significantly.

3. Use of Imported Water

Until 7987,Newhall served its customers relying only on its groundwater rights.2

Since 1987, it has supplemented its groundwater supplies with imported water from the

Agency.

The amount of imported water Newhall purchases fluctuates from year to year. In

the years before 1998, Newhall's water purchases from the Agency averaged 11 percent

of its water demand. During the period of perchlorate contamination (199S-200g), its

imported water purchases increased to an average of 52 percent of its total demand.

Since then, Newhall's use of imported water dropped to 23 percent, and as of 2012,

2 Newhall has appropriative water rights that arise from Califomia's first-in-time-
first-in-right allocation of limited groundwater supplies. (See El Dorado lrrigation Dist.
v. State Water Resources Control Board (20Aq I42 CaI.App.Athg3l ,961 l" '[T]he
appropriation doctrine confers upon one who actualiy diverts and uses water the right to
do so provided that the water is used for reasonable and beneficial uses and iq surplus to
that used by ripaÅans or earlier appropriators.' "]; City of Barstow v. Mojave Water
Agency (2000) 23 Cal. fh1224,724I l" 'As between appropriators, . . . the one first in
time is the first in right, and aprior appropriator is entitled to all the water he needs, up to
the amount he has taken in the past, before a subsequent appropriator may take any

[citation]."'].) :
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Newhall received about 25 percent of its total water supply from the Agency. The overall

average since it began to purchase imported water in 1987, Newhalltells us, is

30 percent.

The other retailers, by contrast, rely more heavily on the Agency's imported water.

Agency-owned Santa Clarita 'Water Division is required by statute to meet at least half of

its water demand using imported water. (See \Mat. Code Appen., $ 103-15.1, subd. (d).)

Agency-controlled Valencia'Water Company also meets almost half its demand with

imported water.

4. The Agency's Related Powers and Duties

As noted above, the Agency's primary source of imported water is the State Water

Project. The Agency purchases that water under a contract with the Department of Water

Resources. The Agency also acquires water under an acquisition agreement with the

Buena Vista Water Storage District and the Rosedale-Rio Bravo 'Water 
Storage District,

and other water sources include recycled water and water stored through groundwater

banking agreements. Among the Agency's powers are the pov/er to "fs]tore and recover

water from groundwater basins" (\Mat. Code Appen., $ 103-15.2, subd. (b)), and "[t]o

restrict the use of agency water during any emergency caused by drought, or other

threatened or existing water shortage, and to prohibit the wastage of agency water"

($ 103-1s, subd. (k)).

In addition, and as pertinent here, the Agency may "[d]evelop groundwater

management plans within the agency which may include, without limitation,

conservation, overdraft protection plans, and groundwater extraction charge plans . . . ."

(V/at. Code Appen., $ i03-15.2, subd. (c).) The Agency has the power to implement

such plans "subject to the rights of property owners and with the approval of the retail

water purveyors and other major extractors of over 100 acre-feet of water per year."

Qbid.) \
In 2001, the Legislature required the Agency to begin preparation of a

groundwater management plan, and provided for the formation of an advisory council

consisting of representatives from the retail water purveyors and other major extractors.

5
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(Wat. Code Appen., $ 103-15.1, subd. (eX1)&(2)(A).) The Legislature required the

Agency to "regularly consult with the council regarding all aspects of the proposed

groundwater management plan." (!d., subd. (e)(2XA).)

Under this legislative authority, the Agency spearheaded preparation of the 2003

Groundwater Management Plan for the Basin, and more recently the 2010 Santa Clarita

Valley Urban'Water Management Plan. These plans were approved by the retailers,

including Newhall.

The 2003 Groundwater Management Plan states the overall management

objectives for the Basin as: (1) development of an integrated surface water, groundwater,

and recycled water supply to meet existing and projected demands for mrmicipal,

agricultural and other water uses; (2) assessment of groundwater basin conditions "to

determine arangeof operational yield values that will make usebf local groundwater

conjunctively with [State Water Project] and recycled water to avoid groundwater

overdraft"; (3) preservation of groundwater quallly; and (a) preservation of interrelated

surface water resources. The 2010 Santa ClaritaValley Urban'Water Management Plan,

as the trial court described it, is "an area-wide management planning tool that promotes

active management of urban water demands and efficient water usage by looking to long-

range planning to ensure adequate water supplies to serve existing customers and future

demands .. . ."

5. The Agency's Wholesale Water Rates

The board of directors of the Agency fixes its water rates, "so far as practicable,

Ito] result in revenues that will pay the operating expenses of the agency, . . . provide for

the payment of the cost of water received by the agency under the State Water Plan,

provide for repairs and'depreciation of works, provide a reasonable surplus for

improvements, extensions, and enlargements, pay the interest on any bonded debt, and

provide a sinking or other fund for the payment of the principal of that bonded debt . . . ."

(Wat. Code Appen., $ 103-24, subd. (a).) The Agency's operating costs include costs for

management, administîation, engineering, maintenance, water quality compliance, v/ater

resources, water treatment operations, storage and recovery programs, and studies.

6
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Before the rate changes at issue here, the Agency had a "100 percent variable" rate

structure. 'l'hat means it charged on a per acre-foot basis for the imported water sold,

known as a "volumetric" rate. Thus, as of January 1,2012, retailers were charged $487

per acre-foot of imported water, plus a $20 per acre-foot charge for reserve funding.

Because of fluctuations in the demand for imported water (such as during the

perctrlorate contamination period), the Agency's volumetric rates result in fluctuating,

unstable revenues. The Agency engaged consultants to perform a comprehensive

wholesale water rate study, and provide recommendations on rate structure options. The

objective was a rate structure that would provide revenue sufficiency and stability to the

Agency, provide cost equity and certainty to the retailers, and enhance conjunctive use of

the sources of water supply and encourage conservation. As the Agency's consultants

put it, "[t]wo of the primary objectives of cost of service water rates are to ensure the

utility has sufficient revenue to cover the costs of operating and maintaining the utility in

a manner that will ensure long term sustainabilrty and to ensure that costs are recovered

from customers in away that reflects the demands they place on the system."

The general idea was a rate structure with both volumetric and fixed components.

Wholesale rate structures that include both a fixed charge component (usually caiculated

to recover all or a portion of the agency's fixed costs of operating, maintaining and

delivering water) at'td avolumetric component (generally calculated based on the cost of

purchased water, and sometimes including some of the fixed costs) are common in the

industry.

6. The Challenged Rates

The Agency's consultants presented several rate structure options. In the end, the

option the Agency chose (the challenged rates) consisted of two components. The first

component is a fixed charge based on each retailer's three-year rolling average of total

water demand (that is, its demand for the Agency's imported water and for gtoundwater

not supplied by the Agency). This fixed charge is caiculated by "dividfing] the Agency's

total fixed revenue for the applicable fiscal year .. . by the previous three-year average of

total water demand of the applicabie Retail Purveyor to arrive at a unit cost per acre
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foot." The Agency would recover 80 percent of its costs through the fixed component of

the challenged rates. The second component of the Agency's rate is avariable charge,

based on a per acre foot charge for imported water.3

The rationale for recovering the Agency's fixed costs in proportion to the retailers'

total water demand, rather than their demand for imported water, is lhis (as described in

the consultants' study):

"This rate structure meets the Agency's objective of promoting resource

optimization, conjunctive use, and water conservation. Since the fixed cost is allocated

on the basis of each retail purveyor's total demand, if a retail purveyor conserves water,

then its fixed charge wi1l be reduced. Additionally, allocating the fixed costs based on

total water demand recognizes that imported water is an important standby supply that is

available to all retail purveyors, and is also a necessary supply to meet future water

demand in the region, and that there is a direct nexus befween groundwater availability

and imported water use - i.e., it allocates the costs in a marurer that bears a fair and

reasonable relationship to the retail purveyors' burdens on and benefits frorri the

Agency's activities in ensuring that there is suffrcient water to meet the demands of all of

the retaii purveyors and,thatthe supply sources are responsibly managed for the benefits

of all of the retail purveyors.

The rationale continues: "Moreover, the Agency has taken a leadership role in

maintaining the health of the local groundwater basin by diversifying the Santa Clarrta

Valley's *at"t supply portfolio, as demonstratedin the 2003 Groundwater Management

Plan and in resolving perchlorate contamination of the Saugus Formation aquifer. Thus,

since all retail purveyors benefit from imported water and the Agency's activities, they

should pay for the reasonable fixed costs of the system in proportion to the demand (i.e.

3 There was also a $20 per acre foôt reserve charge to fr¡nd the Agency's operating
reserves, but the Agency reports in its opening brief that it suspended implementation of
that charge as of July I,20I3, when reserve fund goals were met earlier than anticipated.
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burdens) they put on the total water supply regardless of how they utilize individual

sources of supply.')

The Agency's rate study showed that, during the first year of the challenged rates

(starting July 1, 
'2073),Newha11 

would experience a 67 percentincrease in Agency

charges, while Agency controlled retailers Valencia'Water Company and Santa Clarita

Water Division would see reductions of 1.9 percent and 10 percent, respectively. District

36 would have a 0.8 percent increase. The rate study also indicated that, by 2050, the

impact of the challenged rates on Newhall was expected to be less than rmder the then-

current rate structure, while Valencia'Water Company was expected to pay more.

Newhall opposed the challenged rates during the ratemaking process. Its

consultant concluded the proposed structure was not consistent with industry standards;

would provide a nonproportionai, cross-subsidization of othcr rctailcrs; and did not fairiy

or reasonably reflect the Agency's costs to serve Newhall. Newhall contended the rates

violated the California Constitution and other Califomia law. It proposed arafe structure

that would base the Agency's fixed charge calculation on the annual demand for

imported water placed on the Agency by each of its four customers, using a three-year

rolling average of past water deliveries to each retailer.

In February 2013, the Agency's board of directors adopted the challenged rates,

effective July 1, 2013.

7. This Litigation

Newhall sought a writ of mandate directing the Agency to rescind the rates, to

refund payments made under protest, to refrain from charging Newhall for its imported

water service "with respect to the volume of groundwater Newhall uses or other services

fthe Agency] does not provide Newhall," artd to adopt a new, lawfui rate structure.

Newhali contended the rates were not proportionate to Newhall's benefits from, and

brndens on, the Agency's service, and were therefore invalid under Proposition 26,

Proposition 13, Government Code section 54999.7, and the common iaw of utility

ratemaking

9
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The trial court granted Newhall's petition, finding the rates violated Proposition

26. The court concluded the Agency had no authority to impose rates based on the use of

groundwater that the Agency does not provide, and that conversely, Newhall's use of its

groundwater righs does not burden the Agency's system for delivery of imported water.

Thus the rates bore no reasonable relationship to Newhall's burden on, or benefit

received from, the Agency's service. The trial court also found the rates violated

Govemment Code section 54999.7 (providing that afee for public utility service "shall

not exceed the reasonable cost of providing the public utility service" (Gov. Code,

5 5,4ggg.1, subd. (a)), and viol"ated common law requiring utility charges to be fair,

reasonable and proportionate to benefits received by ratepayers. The court ordered the

Agency to revert to the rates previously in effect until the adoption of new lawful rates,

and ordered it to refund to Newhall the difference between the monies paid under the

challenged rates and the monies that would have been paid under the previous rates.

Judgment was entered on July 28,2014, and the Agency filed a timely notice of

appeal.

DISCUSSION

The controlling issue in this case is whether the challenged rates are atax or a fee

under Proposition 26.

1. The Standard of Review
'We review de novo the question whether the challenged rates comply with

constitutional requirements. (Grffith v. City of Santa Cruz (2012) 207 Cal.App. th982,

989-990 (GrffithÐ.) We review the trial court's resolution of factual conflicts for

substantial evidence. (Morgan v. Imperial lruigation District (2014) 223 Cal.App.4fh

892,9t6.)

2. The Governing Principles

Ail taxes imposed by any local government are subject to voter approval. (Art.

XIIIC,$2.) Proposition26,adoptedin2010,expandedthedefinitionofatax. A"tax"

now includes "any levy, charge, or exaction of any kind imposed by a local government,"

10
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with seven exceptions. Qd., $ 1, subd. (e).) This case concems one of those seven

exceptions

Under Proposition2í,the challenged rates are not a tax, and are not subject to

voter approval, if they are "[a] charge imposed for a specific govemment service or

product provided directly to the payor that is not provided to those not charged, and .

which does not exceed the reasonable costs to the local government of providing the

service or pioduct." (Art. XIII C, $ 1, subd. (eXZ).) The Agency "beafs the burden of

proving by a preponderance of the evidence" that its charge "is not aÍax, that the amount

is no more than necessary to cover the reasonable costs of the governmental activity, and

that the manner in which those costs are allocated to a payor bear a fair or reasonable

relationship to the payor's burdens on, or benefits received from, the governmental

activity." (1d., subd. (e), final par.)

3. This Case

It is undisputed that the Agency's challenged rates are designed "to recover all of

its fixed costs via a fixed charge," and not to generate surplus revenue. Indeed, Newhall

recognizes the Agency's right to impose a fixed water-rate component to recover its fixed

costs. The dispute here is whether the fixed rate component may be based in significant

part on the purchaser's uso of a product - groundwater - not provided by the Agency.

We conclude the Agency cannot, consistent with Proposition 26, base its

wholesale water rates on the retailers' use of groundwater, because the Agency does not

supply groundwater. Indeed, the Agency does not even have the statutory authority to

regulate groundwater, without the consent of the retailers (and other major groundwater

extractors). As a consequence, basing its water rates on groundwater it does not provide

violates Proposition 26 ontwo fronts.

First, the rates violate Proposition2íbecause the method of allocation does not

"bear afatr or reasonable relationship to the payor's burdens on, ot benefits received

from," the Agency's activity. (Art. XIII C, $ 1, subd. (e), final par.) (IVe will refer to

this as the reasonable cost allocation or proportionality requirement.)

11
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Second, to the extent the Agency relies on its groundwater management activities

to justify including groundwater use in its rate structure, the benefit to the retailers from

those activities is at best indirect. Groundwater management activities are not a "service

. . . provided directly to the payor that is not provided to those not charged" (art. XIII C,

g 1, subd. (eX2)), but rather activities that benefit the Basin as a whole, including other

major groundwater extractors that are not charged for those services.

For both these reasons, the challenged rates cannot survive scrutiny under

Proposition26. TheAgency resists this straightforward conclusion, proffering two

principal arguments, melded together. The first is that the proportionality requirement is

measured "collective1y," not by the burdens on or benefits received by the individual

purveyor. The second is that the "government service or product" the Agency provides

to the four water retailers consists not just of providing wholesale water, but also of

"ínanagingthe Basin water supply," including "management . . . of the Basin's

groundwater." These responsibilities, the Agency argues, make it reasonable to set rates

for its wholesale water service by "takfing] into account the entire Valley water supply

portfolio and collective purveyor-benefits of promoting conjunctive use, not just the

acfual amount of Agency imported water purchased by each Purveyor . . . ."

Neither claim has merit, and the authorities the Agency cites do not support its

contentions.

ù. Grffin -I and the proportionality requirement

It seems plain to us, as it did to the trial court, that the demand for a product the

Agency does not supply - groundwater - cannot form the basis for a reasonable cost

allocation method: one that is constitutionally required to be proportional to the benefits

the rate payor receives from (or the burden it places on) the Agency's activity. The

Agency's contention thatit may include the demand for groundwater in its rate structure

because the proportionaiity requirement is measured "collectively," not by the burdens on

or benefîts to the individual retail purveyor, is not supported by any perLinent authority.

In contending otherwise, the Agency relies on, but misunderstands, Grffith I and

other cases stating that proportionalrty "'is not measured on an individual basis,' " but
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rather " 'collectively, considering all rate payors,' " and " 'need not be finely calibrated

to the precise benefit each individual fee payor might derive.' " (Grffith I, supra,207

Cal.App.4th atp.997, quoting Caliþrnía Farm Bureau Federation v. State Water

Resources Control Bd. (2011) 57 Cal. th.421,438 fdiscussing regulatory fees under the

Water Code and Proposition 13].) As discuss ed post, these cases do not apply here, for

one or more reasons. Grffith.Iinvolves a different exemption from Proposition 26, and

other cases invoive Proposition2lS, which predated Proposition2í and has no direct

application here. In addition to these distinctions - which do make a difference - the

cases involved large numbers of payors, rvho could rationally be (and were) placed in

different usage categories, justifying different fees for different classes ofpayors.

InGrffithl, the defendant city imposed an annual inspection fee for all residential

rcntal properties irr the city. The court rejected a clairn tliat the inspection fee was a tax

requiring voter approval under Proposition2í. (Grffith I, supra, 207 Cal.App.4th at p.

987.) Grffith I involves another of the seven exemptions in Proposition 26, the

exemption for reguiatory fees - charges imposed for the regulatory costs of issuing

licenses, performing inspections, and the like. (Art. XIII C, $ 1, subd. (eX3) [expressly

excepting, from the "tàx" definition, a"charge imposed for the reasonable regulatory

costs to a local government for . . . performing inspections"].)

The inspection fees in Grffithlmet all the requirements of Proposition 26. The

city's evidence showed the fees did not exceed the approximate cost of the inspections.

(Grffith I, supra, 207 Cal.App. th atp.997.) And the proportionality requirement of

Propositio n26 wasalso met: "The fee schedule itself showfed] the basis for the

apportionment," setting an annual registration fee plus a $20 per unit fee, with lower fees

for "[s]elf-certifications" that cost the city less to administer, and greater amounts

charged when reinspections were required. (Grffith I, atp.997.) The court concluded:

"Considered collectively, the fees are reasonably related to the payors' burden upon the

inspection proglam. The larger fees are imposed upon those whose properties require

the mostwork." Qbid., italics added.)
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Grffith1 did, as the Agency tells us, state that " 'the question of proportionality is

not measured on an individual basis' " but rather " 'collectively, considering allrate

payors.' ' (Grffith I, supre,207 Cal.App.4th atp.997.) But, as mentioned , Grffith !
was considering a regulatory fee, not, as here, a charge imposed on four ratepayers for a

"specifîc government service or product." As Grffithl explained, " '[t]he scope of a

regulatory fee is somewhat flexible' " and " 'must be related to the overall cost of the

govemmental regulation,' " but l' 'need not be finely calibrated to the precise benefit each

individual fee payor might derive.' " (Ibíd.) That, of course, makes perfect sense in the

context of a regulatory fee applicable to numerous payors; indeed, it would be impossible

to assess such fees based on the individual payor's precise burden on the regulatory

program. But the inspection fees were allocated by categories of payor, and were based

on the burden on the inspection program, with higher fees where more city work was

required.

Here, there are four payors, with no need to group them in classes to allocate costs.

The Grffithl concept of measuring proportionality "collectively" simply does not apply.

Where charges for a government service or product are to be allocated among only four

payors, the only rational method of evaluating their burdens on, or benefîts received

from, the govemmental activity, is individuall]; palor by payor. And that is particularly

appropriate considering the nature of the Proposition 26 exemption in question: charges

for a product or service that is (and is required to be) provided "directly to the payor."

Under these circumstances, allocation of costs "collectively," when the product is

provided directiy to each ofthe four payors, carurot be, and is not, a"fak or reasonabie"

allocation method. (Art. )ilII C, $ 1, subd. (e), final par.)

b. Grffith II -tJne proportionality requirement and related claims

InGrffithv. Pajaro Valley Water Management Agency (2013)220 Cal.App. th

556 (Grffith lÐ,the court concluded, among other things, that agroundwater

augmentation charge complied with the proportionality requirement of Proposition 218.

The Agency relies on Grffith{ assertingthatthe court applied the "concept of

collective reasonableness with respect to rate allocations . . . ." Further, the case
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demonstrates, the Agency tells us, that its activities in "management . . . of the Basin's

groundwater" justify basing its rates on total water demand, because all four retailers

benefit from having the Agency's imported water avaiiable, even when they do not use it.

Neither claim withstands analysis.

Grffithllinvolved a challenge under Propositio n2ll,so we pause to describe its

reievant points. Proposition 218 contains various procedural (notice, hearing, and voting)

requirements for the imposition by local governments of fees and charges "upon aparcel

or upon a person as an incident of property ownership, including a user fee or charge for

a properly related service." (Art. Xm D, $ 2, subd. (e).) Fees or charges for water

service (at issue n Grffith II) areexempt from voter approval (art. XIil D, $ 6, subd. (c)),

but substantive requirements apply. These include a proportionality requirement: that

the amount of a fee or charge imposed on any parcel or person "shall not exceed the

proportional cost of the service attributable to the parcel." (1d., subd. (bX3).)

InGrffith ll,lhe plaintiffs challenged charges imposed by the defendant water

management agency on the extraction of groundwater (called a "gtoundwater

augmentation charge"). The defendant agency had been created to deal with the issue of

groundwater being extracted faster than it is replenished by natural forces, leading to

saltwater intrusion into the groundwater basin. (Grffith II, supra, 220 Aal.App.Ath at

p. 590.) The defendant agency was specifically empowered to levy groundwater

augmentation charges on the extraction of groundwater from all extraction facilities,
(' 6 (úfor the purposes of paying the costs of purchasing, capturing, storing, and

distributing supplemental water for use within [defendant's boundaries]." ' " Qd. atp.

591.) The defendant's strategy to do so had several facets, but its purpose was to reduce

the amount of water taken from the groundwater basin by supplying water to some

coastal users, with the cost bome by all users, "on the theory that even those taking water

from finland] wells benefit from the delivery of water to fcoastal users], as that reduces

the amount of groundwater those fcoastal users] will extract ffrom their own wells],

thereby keeping the water in [a11] weils from becoming too salty.' ' (Id. at pp. 590-591.)

15



ATTACHMENT 2

Grffithllfound the charge complied with the Proposition2lS requirement that

the charge could not exceed the proportional costs of the service attributable to the parcei.

(Grffith II, supra,220 Cal.App. that pp. 600-601.) Proposition2TS,the court

concluded, did not require "aparcel-by-parcel proportionallty analysis." (Grffith II, atp.

601.) The court found defendant's "method of grouping similar users together for the

same augmentation rate andcharging the users according to usage is a reasonable way to

apportion the cost of service," aîd Proposition 2I8 "does not require a moro finely

calibrated apportion." (Grffith II, atp.601.) The augmentation charge "affects those on

whom it is imposed by burdening them with an expense they will bear proportionately to

the amount of groundwater they extract at arate depending on which of three rate classes

applies. It is imposed 'across-the-board' on all water extractors. All persons extracting

water - including arry coastal users who choose to do so - will pay arL augmentation

charge per acre-foot extracted. All persons extracting water and paying the charge will

benefit in the continued availability of usable groundwater." (Grffith II, at pp. 603-604.)

The court rejected the plaintiffs' claim the charge for groundwater extraction on

their parcels was disproportionate because they did not use the agency's services.- that is,

they did not receive delivered water, as coastal landowners did. This claim, the court

said, was based on the effoneous premise that the agency's only service was to deliver

water to coastai landowners. The court pointed out that the defendant agency was created

to manage the water resources for the common benefit of all water users, and the

groundwater augmentation charge paid for the activities required to prepare and

implement the groundwater management program. (Grffith II, supra, 220 Cal.App. th at

p. 600.) Further, the ãefendant agency "apportioned the augmentation charge among

different categories of users (metered wells, unmetered wells, and wells within the

delivered water zone)." (Id. at p. 601.) (The charges were highest for metered wells in

the coastal zorre, and there was also apeÍ acîe-foot charge for delivered water. (Id. xp.
s93 &, fn.4.))

We see nothing in Grffith II that assists the Agency here. The Agency focuses on

the fact that the defendant charged the plaintiff for groundwater extraction even though
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the plaintiff received no delivered water, and on the court's statement that the defendant

was created to manage water resources for the common benefit of all water users.

(Grffith II, supra, 220 Cal.App. that p. 600.) From this the Agency leaps to the

elroneous conciusion that the rates here satisff the proportionality requirement simply

because all four retailers "benefit from having the Agency's supplemental water supplies

available," even when they do not use them. This is a false analogy. In Grffith II, the

defendant charged all groundwater extractors proportionately for extracting water (and

had the power to do so), and charged for delivered water as well. Grffith 11does not

support the imposition of charges based on a product the Agency does not supply.
'We 

note further that in Grffith II,more than 1,900 parcel owners were subject to

the groundwater augmentation charge, and they were placed in three different classes of

water exhactors and charged accordingly. (GrilJith 11, supra,'2'2U CaLÑpp.4th atpp.59'3,

601.) Here, there are four water retailers receiving the Agency's wholesale water service,

none of whom can reasonably be placed in a different class or category from the other

three. In these circumstances, to say costs may be allocated to the four purveyors

"collectively," based in significant part on groundwater not supplied by the Agency,

because "they all benef,rt" from the availability of supplemental water supplies, would

effectively remove the proportionality requirement from Proposition 26.

That we may not do. Proposition26 requires by its terms an allocation method

that bears a reasonable relationship to the payor's burdens on or benefits from the

Agency's activity, which here consists of wholesale water service to be provided

"directly to the payor." In the context of wholesale water rates to four water agencies,

this necessarily requires evaluation on a "purveyor by purveyor" basis. (Cf. Capßtrano

Taxpayers Assn., Inc. v. City of San Juan Capistrano (2015) 235 CaLApp. th 1493,1514

(Capistrano) ["[w]hen reâd in context, Grffith [/] does not excuse water agencies from

ascertaining the true costs of supplying water to various tiers of usag e" ; Grffith Il s

"comments on proportionality necessarily relate only to variations in property location";

"tryingto apply lGrffith IIlfo the [Proposition 218 proportionality] issuef] is fatally

flawed"].)
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The Agency's claim that it is not charging the retailers for groundwater use, and

its attempt to support basing its rates on total water demand by likening itself to the

defendant agency in Grffith ll,both fail as well. The first defies roason. Because the

rates are based on total water demand, the more g¡oundwater a retailer uses, the more it

pays under the challenged rates. The use of groundwater demand in the rate structure

necessarily means that, in effect, the Agency is charging for groundwater use.

The second assertion is equally mistaken. The differences between the Agency

and the defendant in Grffith II arepatent. In Grffith II,The defendant agency was

created to manage all water resources, and specifically to deal with saltwater intrusion

into the groundwater basin. The Agency here was not. It was created to acquire water

and to "provide, sell, and deliver" it. It is authorized to develop and implement

groundwater management plans only with the approval of the retail water purveyors (and

other major groundwater extractors). In other words, whiie the Agency functions as the

lead agency in developing and coordinating groundwater management plans, its only

authority over groundwater, as the trial court found, is a shared responsibility to develop

those plans. Further, in Grffith II,the defendant agency was specifically empowered to

levy groundwater extraction charges for the pulpose of purchasing supplemental water.

The Agency here was not. As the triai court here aptly concluded, Grffith -Il "does not

aid [the Agency] for the simple reason that fthe Agency] has no comprehensive authority

to manage the water resources of the local groundwater basin and levy charges related to

groundwater."4

Finally, the Agency insists that it "must be allowed to re-coup itg cost of service,"

and that the practice of setting rates to recover frxed expenses, "irrespective of a

customer's acfualconsumption," was approved inPalandv. Broolctrails Township

a The trial court also observed that, "lafpart from [the Agency's] lack of authorþ to
supply or marìage Basin grorindwater, Newhall correctly notes that fthe Agency] has
presented no evidence of its costs in maintaining the Basin."
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Community Services Dist. Bd. of Dírectors (2009) I79 Cal.App.4th 1358 (Paland).

Paland has no application here.

Paland involved Proposition2lS. As we have discussed, Proposition 218 governs

(among other things) "property related fees and charges" on parcels of property. Among

its prohibitions is any fee or charge for a service "unless that service is actually used by,

or immediately available to, the owner of the property in question." (Art. XIII D, $ 6,

subd. (bX4).) The court held that a minimum charge, imposed on parcels of property

with connections to the district's utility systems, for the basic cost of providing water

service, regardless of actual use, was "a chargefor an immediately available property-

related water or sewer service" within the meaning of Proposition2lS, and not an

assessment requiring voter approval. (Paland, supra, 779 Cal.App.Athatp.1362; see id.

a|p.1377 ["Common sonso dictates that continuous maintenance and operation of the

water and sewer systems is necessary to keep those systems immediately available to

inactive connections like fthe plaintiff s]."1.)

We see no pertinent analogy between Paland and this case. This case does not

involve a minimum charge imposed on all parcels of property (or a minimum charge for

standing ready to supply imported water). Newhall does not contest the Agency's right

to charge for its costs of standing ready to provide supplemental water, and to recoup all

its fixed costs. The question is whether the Agency may recoup those costs using a cost

allocation method founded on the demand for groundwater the Agency does not supply,

and is not empowered to regulate without the consent of groundwater extractors. The

arìswer under Proposition2í is clear: it may not. Paland does not suggest otherwise.S

s The parties refer to other recent authorities to support their positions in this case.

We may not rely on one of them, because the Supreme Court has granted a petition for
review. (Cfty of San Buenaventura v. United Water Conservation District (2015) 235

Cal.App.4th 228, review granted Jvne 24,2015,5226036.) The Agency cites the other

case extensively in its reply brief, but we see nothing in that case to suggest that the
challenged rates here comply with Proposition 26. (Great Oaks Water Co. v. Santa Clara
Valley Water District 242 Cal.App.4thll97 (Great Oaks).)
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c. Other claims - conservation and "conjunctive use"

The Agency attempts to justify the challenged rates by relying on the conservation

mandate in the California Constitution, pointing out it has a constitutional obligation to

encourage water conservation. (Art. X, $ 2 fdeclaring the state's water resources must

"be put to beneficial use to the fullest extent of which they are capable, and that the waste

or unreasonable use or unreasonable method of use of water fmust] be prevented"].) The

challenged rates comply with this mandate, the Agency contends, because reducing total

water consumption will result in lower charges, and the rates encourage"a coordinated

use of groundwater and supplemental water" (conjunctive use). This argument, too,

misses the mark.

The Agency's brief fails to describe the circumstanCes in Great Oaks. There, a
water retailer bhallenged a groundwater extraction fee imposed by the defendant water
district. Unlike this case, the defendant in Great Oaks was authorized by statute to
impose such fees, and its major responsibilities included "preventing depletion of the

aquifers from which lthe water retailer] extracts the water it sells." (Great Oaks, supra,
242 Cal.App. th at p. 1197.) The Court of Appeal, reversing a judgment for the plaintiff;
held (among other things) that thg fee was a property-related charge, and therefore
subject to some of the constraints of Proposition 218, but was also a charge for water
service, and thus exempt from the requirement of voter ratification. (Great Oaks, atp.
1197.) The triai court's ruling \n Great Oaks did not address the plaintiff s contentions
that the groundwater extraction charge violated three substantive limitations of
Proposition}lS, and the Court of Appeal ruled that one of those contentions (that the
defendant charged more than was required to provide the property related service on
which the charge was predicated) could be revisited on remand. The others were not
preserved in the plaintiff s presuit claim, so no monetary relief could be predicated on
those theories. (Great Oaks, at pp. 1224,1232-1234.)

The Agency cites Greak Oaks rcpeatedly, principally for the statements that the

"provision of alternative supplies of water serves the long-term interests of extractors by
reducing demands.on the groundwater basin and helping to prevent its depletion," and
that tt was not irrational for the defendant water district "to conclude that reduced
demands on groundwater supplies benefit retailers by preserving the commodity on

which their long-term viability, if not survival, may depend." (Great Oaks, supra,242
Cal.App.4th at pp. 1248-1249.) These statements, with which we do not disagree, have
no bearing on this case, and were made in connection with the court's holding that the
trial court erred in finding the groundwater extraction charge violated the statute that
created and empowered the defendant water district. (Id. atptp. 1252-1253.)
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Certainly the Agency may structure its rates to encourage conservation of the

imported water it supplies. (V/at. Code, $ 375, subd. (a) [public entities supplying water

at wholesale or retail may "adopt and enforce a water conservation program to reduce the

quantrty of water used by [its customers] for the purpose of conserving the water supplies

of the public entity"]. But the Agency has no authority to set rates to encourage

conservation of groundwater it does not supply. Moreover, article X's conservation

mandate cannot be read to eliminate Proposition 26's proportionality requirement. (See

City of Palmdale v. Palmdale Water District (2011) 198 Cal.App.4th926, 936-93l '

["California Constitution, article X, section 2 is not at odds with article XIII D

fProposition 218] so long as, for example, conservation is attained in a manner that 'shall

not exceed the proportional cost of the service attributable to the parcel.' "]; see id. atp.

928 fdistrict failecl to prove its water rate struclure compliecl with lhe proporlionalily

requirement of Proposition 2ISl; see also Capistrano, supra, 235 Cal.App. th at p. 151 1,

quoting Cíty of Palmdale wtth approval.)

The Agency also insists that basing its rates only on the demand for the imported

water it actually supplies - as has long been the case - would "discourage users from

employing conjunctive use . . . ." The Agency does not explain how this is so, and we are

constrained to note fhat, according to the Agency's own 2003 Grorindwater Management

Plan, Newhall and the other retailers "have been practicing the conjunctive use of

imported surface water and local groundwater" for many years. And, according to that

plan, the Agency and retailers have "a historical and ongoing working relationship . . . to

manage water supplies to effectively meet water demands within the available yields of

imported surface water and locai groundwater."

In connection, we assume, with its conjunctive use rationaie, the Agency filed a

request for judicial notice, along with its repiy brief. It asked us to take notice of three

documents and "the facts therein concerning imported water use and iocal groundwater

production" by Newhail and the other water retailers. The documents are the 2014 md

2015 Water Quality Reports for the Santa ClaÅtaValley, and awater supply utilization

table from fhe20l4 Santa ClaritaValleyWater Report published in June 2015. All of
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these, the Agency tells us, are records prepared by the Agency and the four retailers, after

the administrative record in this case was prepared. The documents "provide further

support" as to the "cooperative efforts of the Agency and the Purveyors in satisfying

long-term water supply needs," and "provide context and useful background to aid in the

Court's understanding of this caso." The Agency refers to these documents in its reply

brief, pointing out that since 2011, Newhail has increased its imported water purchases

because of the impact of the current drought on certain of its wells, while retailer

Valencia 
'Water 

Company increased groundwater pumping and purchased less imported

water :r;.2014. These cooperative efforts, the Agency says, "reflect the direct benefit to

Newhall of having an imported water supply available to it, whether or not it maximizes

use of imported water in a particular year."

We deny the Agency's request for judicial notice. 'We 
see no reason to depart

from the general ru1e that courts may not consider evidence not contained in the

administrative record. (Western States Petroleum Assn. v. Superior Court (1995) 9

Ca|. th559,564; cf. id. atp.578 [the exceptionto the rule in administrative proceedings,

for evidence that could not have been produced at the hearing through the exercise of

reasonable diligence, applies 'Lrt"rare instances" where the evidence in question existed at

the time of the decision, or in other "unusual circumstances"].) Denial is particularly

appropriate where judicial notice has been requested in support of a reply brief to which

the opposing party has no opportunity to respond, and where the material is, as the

Agency admits, "further support" of evidence in the record, providing "context and useful

background." These are not unusual circumstances.

Returning to the point, neither conservation mandates nor the Agency's desire to

promote conjunctive use - an objective apparently shared by the retailers - permits the

Agency to charge rates that do not comply with Proposition 26 requirements. Using

demand for groundwater the agency does not supply to allocate its fixed costs may

"satisffy] the Agency's constitutionai obligations . . . to encourage water conservation,"

22



ATTACHMENT 2

but it does not satisfy Proposition21, and it therefore cannot stand.6 (Cf. Capßtrano,

supra, 235 Cal.App.4th at pp. 151 1, 1498 [conservation is to be attained in a manner nót

exceeding the proportional cost of service attributable to the parcei under Proposition

2I8;the agency failed to show its tiered rates complied with that requirementl.)

d. Other Proposition 26 requirements
'We have focused on the failure of the chailenged rates to comply with the

proportionality requirement of Proposition2í. But the rates do not withstand scrutiny for

another reason as well. Proposition 26 exempts the Agency's charges from voter

approval only if the charge is imposed "for a specific govemment service or product

provided directly to the payor that is not provided to those not charged . . . ." (Italics

added.) The only "specific govemment service or product" the Agency provides directly

to the retailers, and not to others, ís imported water. As the trial court found: the Agency

"does not provide Newhall groundwater. It does not maintain or recharge aquifers. It

does not help Newhall pump groundwater. Nor does it otherwise contribute directly to

the natural recharge of the groundwater Newhall obtains from its wells."

The groundwater management activities the Agency does provide - such as its

leadership role in creating groundwater management plans and its perchlorate

remediation efforts - are not specific services the Agency provides directly to the

retailers, and not to other groundwater extractors in the Basin. On the contrary,

groundwater management services redound to the benefit of all groundwater extractors in

the Basin - not just the four retailers. Indeed, implementation of any groundwater

6 The Agency also cites Brydon v. East Bay Municipal Utílity District (1994) 24
Cal.App.4th 178 for the principle that, in pursuing a constitutionally and statutorily
mandated conservation program, "cost allocations . . . are to be judged by a standard of
reasonableness with some flexibility permitted to account for system-wide complexity."
(Id. afp. 193.) BuI Brydonpredated both Proposition 218 andProposition 26. (See

Capistrano, supra, 235 Cal.App.4th at pp. 1512-1513 lBrydon "simply has no application
to post-Proposition 218 cases"; 'oit seems safe to say that Brydon itself was part of the
general case law which the enactors of Proposition 2I8 warÍed replaced with stricter
controls on local government discretion"].)
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management plan is "subject to the rights of property owners and with the approval of the

retail water purveyors and other major extractors of over 100 acre-feet of water per

yeaÍ;' (Wat. Code Appen., $ 103-15.2, subds. (b)&(c), italics added.)

Certainly the Agency may recover through its water rates its entire cost of service

- that is undisputed. The only question is whether those costs may be allocated,

consistent with Proposition 26,based in substantial part on groundwater use. They may

not, because the Agency's groundwater management activities plainly are not a service

"that is not provided to those not charged . . . ." (Art. XIII C, $ 1, subd. (eXZ).)

In light of our conclusionthe challengedrates violate Proposition2í,we neednot

consider the Agency's contention that the rates comply with Government Code

section 54999.7 and the common law. Nor need we consider the propriety of the remedy

the trial court granted, as the Agency raises no claim of error on that point.

DISPOSITION

The judgment is affirmed. Plaintiff shall recover its costs on appeal.

GRIMES, J

WE CONCUR:

BIGELO\M, P.J. FLIER, J
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Transcription

Keith Lewinger (Director, San Diego County Water Authority)
Tom DeBacker (Controller, Metropolitan Water District of Southern California)

3b: Financial highlights

Finance and Insurance Committee Meeting

July 8, 2013

DeBacker (16:53): That was not based on a percentage. There was a point in time when we did use a
percentage and that percentage was about 20 percent of the CIP. When we changed from'that practice
we went to a 95 million dollars and that was just to kind of, you know, get us close to what a20
percent amount would be, but it was not precisely 20 percent.

Lewinger: So it was meant to represent approximately 20 percent?

DeBacker: Yeah and I was just using that going forwaid.
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The Metropolitan Water District Act

PREFACE

This volume constitutes an annotated version of the Metropolitan Water District Act, as

reenacted by the California State Legislature in 1969 and as amended in 1970,1971,1972, 1973,

I97 4, I97 5, Ig7 6, 197 8, 1981, 1 984, 1 9 85, 199 5, 1.998, 1999, 2001, 2004, and 2008. [here
there is no legislative history given for a section of this act, it is because the section was enacted

as part of the nonsubstantive revision of the Mehopolitan Water District Act, Statutes 1969,

chapter 209.The 'editorial work was done by the office of the General Counsel of The

Metropolitan Water District of Southern California. To facilitate use of the act, catchlines or
catchwords enclosed by brackets have been inserted to indicate the nature of the sections which
follow. Also, a table of contents has been set at the beginning of the act. Such table of contents

and catchlines or catchwords are not a part of the act as enacted by the Legislature. This
annotated act will be kept up to date by means of supplemental pages issued each year in which
there is a change to the act.

(Statutes 1969, ch.209, as amended;
West's California Water Code - Appendix Section 109

Deering's California Water Code - Uncodified Act 570)
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A contract between the State and a metropolitan water dishict for a water supply from the State Water
Resources Development System was a contract for the fumishing of continued water service in the future, payments
by the district being contingent upon performance of contractual duties by the State and not incurred at the outset, so

the district did not incur an indebtedness in excess of that permitted by former Section 5(7) of the Metropolitan
Water District Act (now Sec. 123).

Metropolitanwater Districtv. Mørquardt,59 cal.2dl5g,28ca1. Rptr. 724 (1963).

Sec. 124. [Taxes, Levy and Limitation]

A district may levy and collect taxes on all property within the district for the purposes of
canying on the operations and paying the obligations of the district, except that such taxes,
exclusive of any tax levied to meet the bonded indebtedness of such district and ths interest
thereon, exclusive of any tax levied to meet any obligation to the United States of America or to
any board, department or agency thereof, and exclusive of any tax levied to meet any obligation
to the state pursuant to Section 11652 of the Water Code, shall not exceed five cents ($0.05) on
each such one hundred dollars ($ 1 00) of assessed valuation. The term "tax levied to meet the
bonded indebtedness of such district and the interest thereon" as used in this section shall also
include, but shall not be limited to, any tax levied pursuant to Section 287 to pay the principal of,
or interest on, bond anticipation notes and any tax levied undff the provisions of any resolution
or ordinance providing for the issuance of bonds of the district to pay, as the same shall become
due, the princþal of any term bonds which under the provisions of such resolution or ordinance
are to be paid and retired by call or purchase before maturity with moneys set aside for that
purpose.

Amended by Stats. 1969, ch.44I
CASENOTE

An article in a contract between the State and a metropolitan water district for a water supply from the State
Water Resources Development System which article is based upon Water Code Section 11652,requiring the dishict
to levy a tax to provide for all payments due under the contract, does not contravene former Section 5(8) ofthe
Metropolitan Water District Aet, imposing a limit on taxation, as Section 11652 is a special provision relating only
to taxation to meet obligations from water Çontracts with state agencies, whereas said Section 5(8) is a general
provision relating to taxation by a dishict for all purposes and the special provision controls the general provision.

Metropolitan Water Dístrict v. Marquardt,5g CaL2d l5g,28Cal. Rptr. 724 (1963).

Sec. 1.24.5. [Ad valorem Tax Limitation]

Subject only to the exception in this section and notwithstanding any other provision of
law, commencing with the 1990-91fiscal year any ad valorem property tax levied by a dishict on
taxable property in the district, other than special taxes levied and collected pursuant to
annexation proceedings pursuant to Articles 1 (commencing with Section 350),2 (commencing
with Section 360), 3 (commencing with Section 370), and 6 (commencing with Section 405) of
Chapter 1 of Part 7, shall not exceed the composite amount required to pay (1) the principal and
interest on general obligation bonded indebtedness of the district and (2) that portion of the
district's payment obligation under a water service oontract with the state which is reasonably
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allocable, as determined by the district, to the payment by the state of principal and interest on

bonds issued pursualt to the California 
'Water 

Resources Development Bond Act as of the

effective date of this section and used to finance construction of facilities for the benefit of the

district. The restrictions contained in this section do not apply if the board of directors of the

district, following a hearing held to consider that issue, finds that a tax in excess of these

restrictions is essential to the fiscal integrity of the district, and written notice of the hearing is

filed with the offices of the Speaker of the Assembly and the President pro Tempore of the

Senate at least 10 days prior to that date of the hearing.

Added by Stats. 1984, ch.271.

Sec. 125. [Investment of Surplus Money]

Investment of surplus moneys of a district is govemed by Article 1 (commencing with
Section 53600) of Chapter  ,Part 1, Division 2,Title 5 of the Government Code.

Amended by Stats. 1969, ch. 44L

Sec. 125.5 Guidelines for intended use of unreserved fund balances.

On or before June20,2002,the board of directors of a district shall adopt a resolution
establishing guidelines for the intended use of unreserved fund balances. The guidelines shall
require that any disbursement of funds to member public agencies that represents a refund of
money paid for the purchases of water shall be distributed based upon each member agency's
purchase of water from the district during the previous fiscal year.

Added Stats.2001 ch632 $1 (58350)

Sec. 126. [Dissemination of Information]

A district may disseminate information concerning the activities of the district, and

whenever it shall be found by two-thirds vote of the board to be necessary for the protection of
district rights and properties, the district may disseminate information concerning such rights and

properties, and concerning matters which, in the judgment of the board, may adversely affect
such rights and properties. Expenditures during any fiscal year for the purposes ofthis section

shall not exceed one-halfofone cent ($0.005) for each one hundred dollars ($100) ofassessed
valuation of the district.

Sec. L26.5.[Proscription on Use of Public Money for Investigations Relating to Elected
Officials, Advocacy Groups, or Interested Persons: Right to Public Recordsl

(a) The Metropolitan Water District of Southem California and its member public
agencies may not expend any public money for contracting with any private entity or person to
undertake research or investigations with regard to the personal backgrounds or the statements of
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board to be equitable, may fix rates for the sale and delivery to member public agencies of water
obtained by the district from one source of supply in substitution for water obtained by the
district from another and different source of supply, and may charge for Such substitute water at

the rate fixed for the water for which it is so substituted.

Sec. 1,34. [Adequacy of Water Rates; Uniformity of Rates]

The Board, so far as practicable, shall fix such rate or rates for water as will result in
revrenue which, together with revenue from any water stand-by or availabilþ service charge or
assessment, will pay the operating expenses of the district, provide for repairs and maintenance,
provide for payment of the purchase price or other charges for properfy or services or other rights
acquired by the district, and provide for the payment of the interesland principal of the bonded
debt subject to the applicable provisions of this act authorizing the issuance and retirement of the
bonds. Those rates, sub;ect to the provisions of this chapter, shall be uniform for like classes of
service throughout the district.

Amended by Stats. 1984, ch.27I

Sec. L34.5. [Water Standby or Availability of Service Charge]

(a) The board may, from time to time, impose a water standby or availability service
charge within a district. The amount of revenue to be raised by the service charge shall be as

determined by the board. t

(b) Allocation of the service charge among member public agencies shall be in
accordance with a method established by ordinance or resolution of the board. Factors thatmay
be considered inc,lncle, but are not limitecl to, historic,al water cleliveries by a clistrict;projectecl
water service demands by member public agencies of a district; contracted water service
demands by member public agencies of a district; service connection capacity; acreage; properly
parcels; population, and assessed valuation, or a combination thereof.

(c) The service charge may be collected from the member public agencies of a district. As
an alternative, a districtmay impose a service charge as a standby charge against individual
parcels within the district.

In implementing this alternative, a district may exercise the powers of a county water
dishict under Section 3 103 1 of the Water Code, except that, notwithstanding Section 3 1 03 1 of
the Water Code, a district may (1) raise the standby charge rate above ten dollars ($10) per year

by a majority vote of the board, and (2) after taking into account the factors specified in
subdivision (b), fix different standby charge rates for parcels situated within different member
public agencies.
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November 17,2014

Brett Barbre and

Members of the Board of Directors
Metropolitan Water District of Southern California

P.O. Box 54153
Los Angeles, CA 90054-0153

RE: Finance and lnsurance Committee ltem 6c- Balancing Accounts

Dear Committee Chair Barbre and Members of the Board

Thank you for placing the balancing accounts issue on the committee agenda this month

ln September, when staff last presented the item for discussion, we noted that the content of
the presentation was not responsive to the question, namely, how can revenues from individual
rates be tracked to improve accountability and ensure compliance with cost-of-service
requirements. We are disappointed to see that the same non-responsive staff prêsentat¡on will
be made again th¡s month.

The concept of balancing accounts is well-known and easy to understand. lt is a long-standing
accounting practice among private water utilities used to protect both the utility and its

customers from changes in costs the utility has no ability to control (for example, the weather,)
and at the same time, ensure that rates accurately reflect the costs of providing service. Because

MWD now derives significant revenues from transportation service.s/ it is imperative that MWD's

accounting methods ensure all of its member agencies and ratepayers that the rates they are

paying are fair, and used for the intended purpose as established during the public rate-setting
and cost-of-serv¡ce process.

We are asking that MWD implement an accounting mechanism that tracks revenues from all

individual rates and expenditures associated with those rates. To the extent that MWD actual
sales differ from forecasted sales, it may collect more or less than the revenue requirement upon
which the rate for a particular service is determined. Discrepancies between revenue

requirements and actual revenues and expenses are captured through balancing account
mechanisms, which "true-up" the actual revenue to the revenue requirement in the following
year. This "true-Lrp" ensures that MWD only collects the revenue requirement for the rate that is

charged in compliance with applicable law.

We do not understand why MWD would be unwilling to extend its current practice of tracking

,4 pu6ùlc agency provídîng o safe ond reliable waÍer supply lo Ée Son Drego region
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treatment and water stewardship rates to also include supply, system access and system power
rates. We are asking only that MWD account for all of its rates just as it now does for its
treatment and water stewardship rates. Tracking rates and revenue collèction in this manner
does not impede MWD's ability to meet bond covenants or any other requirement or function
described in the staff presentation.

We are also concerned with the position expressed at the last committee meeting that the
Water Rate Stabilization Fund (WRSF) requirements should flow into a single fund with board
discretion to expend those funds on any purpose. The melding of surplus funds received from
different rates and charges would necessarily lead to cross-funding of unrelated services.
Furthermore, the priority for fund flows (dollars in/out) could first be to the separate fund
accounts for each identified service, rather than flowing first to the WRSF, as is the current
practice, or sub-account funds could be created within the WRSF to track and account for
sources of the "puts" into the WRSF and the "takes" from the fund. This would ensure
collections from the rate for each service are accounted for and attributed to that service.
Surplus collections remaining in that account may then be used to mitigate corresponding rate
increases in the following years so funds are spent for that service in accordance witlr cost-of-
service and Proposition 26 (20L0) requirements.

We look forward to discussing this important transparency issue at the committee and board
meeting this month.

Sincerely,

lfu"ud:rr\a". trlfuT^ fIF,*,
MichaelT. Hogan

Director
Keith Lewinger
Director

Fern Steiner
Director

Yen C. Tu

Director
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OTHER
REPRESENTATIVE

Son Díego Counfy \ffsfer Avthority
4677 Overlsnd Avenue " Son Diego, Colifornio 92123-1233
{858) 522-óó00 FAX {B5B) 522-ó5ó8 www.sdcwo.org

February 18,2016

Ms. Dawn Chin
Board Executive Secretary
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angelei, cA 90054-0153

Request for Records Under California Public Records Act
(California Gov. Code $ 6250 et seq.)

Dear Ms. Chin:

On behalf of my client, the San Diego County Water Authority ("SDCWA"), and pursuant to
the California Public Records Act ("PRA"), Califomia Government Code section 625A et

seq., we request the following public records which are in the possession or control of the
Metropolitan Water District of Southern California (hereinafter "MWDU). "MW'D," as used

herein, includes MWD itself, MWD's officers, representatives, agents, employees, affiliates,
accountants, consultants, âttorneys, MWD's Board of Directors, its individual directors, and

any and all persoris acting on ÏvfWD's behalf. "MWD'S Board" and "MWD's Board of
Directors," as used herein, includes the Board of Directors as a whole, its directors and all
relevant Standing Ad Hoc, Special Purpose, Temporary Committees, and all other
appointments.

This request applies to every such record that is known to MWD and which MWD can

locate or discover by reasonably diligent efforts. More specifically, the records that may
contain information called for by this request include:

. Documents, communications, letters, memorandâ, notes, reports, papers, files,
books, records, contracts, agreements, telegrams, electronic mail (saved or deleted),
and other communications sent or received;

r Printouts, diary entries and calendars, drafts, tables, compilations, tabulations,
charts, spreadsheets, graphs, recommendations, accounts, worksheets, logs, work
papers, minutes, notes, summaries, speeches, presentations, and other written
records or recordings of or relating to any conference, meeting, visit, interview, or

. ffi::ffi;"åi::ìÏ:i;s, and orher records or any obrigarion orexpendirure,
cancelled checks, vouchers, receipts, and other records of payment;

¡ Financial and statistical data, analyses, surveys and schedules;
r Audiotapes and videotapes and cassettes and hansçripts thereof, affidavits,

transcripts of testimony, statements, interviews, and conversations;

A public agency providing a sofe and relíable woter supply to fåe Son Diega region

Re:

County of Son 0ìogo
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Printed matter (including published articles, speeches, newspaper clippings, press releases,
and photographs); and

Microfilm and microfiche, disks, computer files, electronically stored data (including the
metadata associated with any such written and/or spoken content), electronically stored
information, electronic devices, film, tapes, and other sources from which information can
be obtained, including materials used in electronic data processing. "Electronic" means
relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic,
or similar capabilities. "Electronically stored information" means information that is stored
in an electronic medium, including data, metadata, and all electronically stored data or
information.

The term "related to," as used in each category of public record listed below, means directly or
indirectly, in whole or in paf, comprising, refening to, concerning, evidencing, connected with,
commenting
constituting.

on, affecting, responding to, showing, describing, discussing, analyzing, reflecting or

The term "rate model," as used in each category of public record listed below, means all documents,
data, analyses, calculations, studies or other information that constitute, comprise, support or
dcscribc thc manncr in which MWD assigrs costs to ratcs, including but not limitcd to its "financial
planning model," including the spreadsheet, formulas and programming code.

If a record responsive to a request was, but no longer is, in your possession, custody, or control, state
precisely what disposition was made of it (including its present location and who possesses or
controls it) and identify the person(s) who'authorized or ordered such disposition.

Records produced in response to this request should be produced as they are kept in the usual
course of business or should be organized and labeled to conespond with the categories in the
request. All electronically stored information shall be produced in its native format with all
metadata intact.

The rcquestctl rcrjulds tue:

l. Any rate model or models used in formulating proposed rates for the 2017 and 2018
calendar years.

2. All data, analyses and studies; if any, and cost of service analysis used to generate or
supporting the rates and charges proposed for the 2Al7 and 2018 calendar yeurs, as described in
MWD Board Memo 9-2 dated 21912016 (Finance and Insurance Committee).

3. All data, analyses and studies, if any, and cost ofservice analysis used to generate or
supporting a proposed reduction ofthe Readiness-to-Serve and Capacity Charges for 2017.

4. All data, analyses and studies, if any, demonstrating the proportionate benefit each of
MWD's 26 customer member agencies will receive from the expenditure of revenues collected
from the rates and chargès proposed for the 2017 and20l8 calendar years.

5. All data, analyses and studies, if any, that support the conclusion that demand
management programs provide distribution and conveyance system benefits, including
identification of those parts of the distribution and conveyance system where additional capacity
is needed and the customer member agencies that benefit from that capacity being made
available.

I
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6. All data, analyses, opinions and studies, if any, that support the conclusion that
suspension of the property tax restriction in Section 124.5 of the MV/D Act is essential to
MWD's fiscal integrity, as described in MWD Board Memo 9-2 atpage 3.

7. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWD's 2015IFF
Technical Update Issue Paper Addendum.

8. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWD's Integrated lV'ater
Resources Plan 2015 Update.

Within ten (10) days of receipt of this PRA request, please contact me at (858) 522-6791 to discuss
whetherMWD has records responsive to this request, the page count and cost of copying the records,
and whether the documents are also available in electronic format.

Sincerely,

James J

Acting General Counsel

cc MWD Public Records Administrator (by email at praad¡rjinistrjujon@mwdh2o.con'r)
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IHË' MFTfi OFO LITA N WAT ER Ð¡STß'CT
0J' so UII{fRN cA t-/foÊNlÁ

Office of the General Manager

VIA EMAIL

February 22,2016

Director Michael T. Hogan
Director Keith Lewinger
Director Yen C. Tu
Director Fern Steiner
San Diego County Water Authority
4677 Overland Avenue
San Diego, CA92123

Dear Directors:

Your leuer dated October 26. 2015 regarding Audit and Ethics Committee Agenda Item 3-b

This letter addresses your comments, received October 26,2015, on Audit and Ethics Committee

Agenda Item 3-b: Discussion pf Independent Auditor's report from MGO, LLP for fiscal year

2014/ls.

You commented that Metropolitan's water sales amount for fiscal year ending June 30, 2015 "is
not accurate; that number is only achieved by characterizing as 'water sales' the revenue MWD
is actually paid for wheeling the 'Water Authority's independent Colorado River water under the

Exchange Agreement." SDCWA's payments under the Exchange Agreement are not for
wheeling. SDCWA has previously stated that the agreement is not for wheeling, in statements

before the California State Water Resources Control Board, the San Francisco and Sacramento

Superior Courts, and the California Court of Appeal, including in sworn testimony.

You also commented that Note 1(c) does not acknowledge receipt of revenues such as those

under the Exchange Agreement. In fact, Note 1(c) states that water sales revenues includes

revenues from exchange transactions.

You fuither commented that "Judge Karnow specifically found that the Water Authority is not

buying water from MWD under the Exchange Agreement" (emphasis in original), in reference to

the Sán Francisco Superior Court's ruling on the preferential rights claim in the SDCWA v.
Metropolitan litigation. The Superior Court's decision is under appeal and does not have binding

700 N. Alameda Street, Los Angeles, California 90012 . Mailing Address: Box 54153, Los Angeles, California 90054-0153 . Telephone (213) 217-6000
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effect. In any event, the parties' disagreement in the litigation as to whether the Exchange

Agreement payments are for the "purchase of water," as that term is used in the preferential

rights statute and as it has been interpreted by the California Court of Appeal, has no bearing on

Metropolitan's stated water sales revenues. The stated water sales revenues show lhe revenues

received from the payment of Metropolitan #ater iates. It is agreed that under the Exchange

Agreement's price term, SDCWA pays Metropolitan water rates (the System Access Rate,

System Power Rate, and Water Stewardship Rate).

The matters raised in your comments are not material to a reader of the financial statements.

Metropolitan prepares its fînancial statements in accordance with accounting principles generally

accepted in the United States. Information relevant to the fair presentation of financial

statements that are free from material misstatement and in accordance with the aforementioned

accounting principles was provided to MGO during the course of the audit. Such information

was not inclusive of SDCWA's comments on Metropolitan's bond disclosures¡ since SDCWA's

comments did not provide additional undisclosed information which was relevant to the flrnancial

statements.

We do note that Metropolitan issued its Comprehensive Annual Financial Report on December

15,2015,which'includes the basic financial statements. Note 15, SubsequentEvents, includes a

discussion of the final judgment issued on November 18, 2015 by the San Francisco Superior

Court for the 2010 and 2012 SDCWA v. Metropolitan cases, the damages and prejudgment

interest awards, and the filing of the Notice of Appeal in each case on November 19,2015.

Thank you f'or your comments on Mehopolitan's Basic Financial Statements.

Sincerely,

't

Gary Breaux
Assistant General Manager I Chief F inancial Offlrcer
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THE MFTfi OPOT¡TAN WITËR Ð¡STfi 
'CTÔT SOUTHËRN ÕAI}T.ORNIA

Office of the General Manager

VIA EMATL

February 23,2016

Director Michael T. Hogan
Director Keith Lewinger
Director Fern Steiner
Director Yen C. Tu
San Diego County Water Authority
4677 Overland Avenue
San Diego, CA92123

Re: Your letters datêd February 4. 2016. February 6. 2016" and Februar)¡ 9. 2016

Dear Directors:

This letter addresses your comments and requests in your letters dated Febru ary 4,2076,
February 6,2016, and February 9,2016, relating to Metropolitan's 2016 budget and rate setting
process.

Februarl¡ 4. 2016 Letter re Written Request for Notice and Rèquest for Data and Proposed

Methodolosv under Government Code Section 54999.7

We have received your request for notice of the public meetings relating to establishment of
Metropolitan's 2017 and 2018 rates and charges, and the data and proposed methodology
relating to such rates and charges, pursuant to Government Code Section 54999.7. SDCWA has

and will continue to receive notice of all meetings, workshops, and public hearings relating to
Metropolitan' s 2017 and 201 8 rates and charges, as well as the information , daha, and
methodology supporting the rates and charges proposal, in accordance with Metropolitan's

\practices and the Brown Act. .

As you know, Metropolitan disputes SDCWA's litigation position that Section 54999.7 applies

to Metropolitan's rates. SDCWA has previously agreed that Section 54999.7 does not apply to
Metropolitan. This is an issue in the pending litigation between SDCWA and Metropolitari. The
judgment in the litigation is currently on appeal and, therefore, is not binding on Metropolitan.
Nevertheless, Metropolitan has and will continue to fully comply with Section 54999.7's
requirements through the budget and rates and charges information provided and to be provided
to the member agencies and the public.

700 N. Alameda Street, Los Angeles, California 90012 . Mailing Address: Box 541 53, Los Angeles, California 90054-01 53 ' Telephone (213) 217-6000
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February 6. 2016 Letter Re Board Memo 9-2

We appreciate receiving your preliminary written comments in advance of the first workshop of
the 20T6 budget and rate setting process, held on February 8,2076 ("Workshop #1"). Staff has

reviewed your written comments, as well as your and other Metropolitan Directors' comments
made at Workshop #1, at the February 9 Board meeting, and at the February 23,2016 Workshop
#2. Consistent with past practice, staff has and will continue to address all Directors' comments
and questions at the scheduled workshops to ensure full participation of the Finance & Insurance
Committee and Board. As we have informed the Board, the proposed schedule for the 2016
budget and rate setting process will consist of four workshops, with a fifth workshop available if
the Board requests it, and one public hearing before the Board may take action on April 12 to
adopt the biennial budget and rates and charges.

You have also included in your February 6 letter a request that the General Counsel provide (1) a
public presentation regarding the applicability of Proposition 26 to wholesale water agencies
such as Metropolitan, and (2) a legal opinion "why MWD's actions" with respect to the
Readiness-to-Serve and Capacity Charges "are not the opposite of what was intended by passage

of ' Sections 124.5 and 134 of the Metropolitan Water District Act. As you know, the
applicability of Proposition26 to Metropolitan's wholesale water rates is an issue in the pending
litigation between SDCWA and Mehopolitan. Metropolitan contends that Proposition 26 does

not apply to its rates and Metropolitan has explained that position extensively in the litigation.
As stated above, the judgment in the litigation is on appeal and is not currently binding on
Metropolitan. Metropolitan's position is that its rates and charges comply with all applicable
law, including but not limited to, the Metropolitan Water District Act.

February 9. 2016 Letter re "2016 Rate Setting Process and Schedule for Public Hearing: Request

for Distribution of Cost of Service Report Prior to tho Publio Hearing"

You commented in your February 9letter that you have not received "MWD's 2016 Cost of
Service Report" and that Govemment Code Section 54999.7(d) and (e) require distribution of
such report no later than 30 days before rates and charges are adopted;

First, we note that staff has made available prior to Workshop #1 the proposed biennial budget
and ten-year forecast, containing revenue requirements and cost of service analysis. Staff also

made an extensive presentation regarding the revenue requirements that form Metropolitan's
projected costs of service. Moreover, as explained in the February 9 Board Letter, "[t]he
estimated rates are based on Metropolitan's current methodology for developing rates and

charges to produce the necessary revenue required to cover costs." (Board Memo 9-2, p. 1.) In
other words, the proposed rates and charges, with the exception of the Treatment Surcharge, will
continue to be proposed pursuant to the rate structure that has been in place since January 1,

2003 . Further explanation of the cost of service analysis supporting the continuing rate structure,
including a Cost of Service Report, will be presented throughout the budget andrate process.

Second, as stated above, Metropolitan agrees with SDCWA's prior position that Government
Code Section 54999.7 does not apply to Metropolitan. In any event, we point out that SDCWA
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has misread Section 54999.7 . The Section requires that the "request of any affected public
agency" be "made not less than 30 days prior to the date of the public meeting to establish or
increase any rate, charge, surcharge, or fee ... ." (Cal. Gov. Code $ 54999.7(e).) The 30-day

deadline applies to the request for information - not to the provision of information as you

represent in your letler.

We will respond separately to your correspondence received after February 9,2016. Thank you

again for providing your comments in advance and in writing.

Sincerely,

,r

Gary Breaux

As sistant General Manager I Chief Financial Offi cer

*¡lì, 
r-{ *,r(.dft.- -

Marcia Sculiy U
General Counsel

cc: Metropolitan Board of Directors
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TH E METRO P OLITAN WATER D ISTRI CÍ
OF SOUTHERN CALIFORNIA

àtrice of the General Counsel

February 26,2016

James J. Taylor, Esq.
General Counsel
San Diego County Water Authority
4677 Overland Avenue
San Diego, California 92123-1233

Dear Mr. Taylor:

Response fo Public Records Act Request Dated X'ebruary 18,2016

We received your Public Records Act request, dated February 18,2016, on that date. A copy of
your request is attached.

This response is made in compliance with California Govemment Code Section6253(c),which
requires an agency to notifr a person making a request within i0 days whether a request seeks

disclosable records. We have determined that your request seeks disclosable records, with the
exception of Metropolitan's financial planning model, which is exempt from disclosure under
Government Code Section6254.9(a) as a proprietary software program developed by
Metropolitan that contains nondisclosable formulas and programming code.l

Disclosable records that are responsive to your request, to the extent material has not already
been provided to the Metropolitan Board, are being collected and will be provided to SDCWA in
electronic format on DVD(s)

Pursuant to Govemment Code Section 6253(c), Metropolitan will notif! you within 14 days of
the date on which we will provide the responsive and disclosable records to you. The
voluminous amount of records and our need to remove the proprietary formulas and code frorn
spreadsheets impact the timing of the production and our ability to state the production date at

t SDCWA already received the financial planning model through the rate litigation, subject to ihe parameters and
restrictions ofthe Court's protective order, so SDCV/A has had full opportunity to view it and understands its
operations.

700 N. Alameda Street, Los Angeles, California 9OO12 . Mailing Address: Box 541 53, Los Angeles, California 30054-0153 . Telephone (21 3) 217-6000
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this time. \Me will also post this material on-line so it is available to all Metropolitan Board
members, member agency staft and the public. In addition, if any Board member would like,
we will provide the material to them on DVD(s)

' Thank you for your request: Please direct all communications regarding your request to me.

Very truly yor¡rs,

Marcia Scully
General Counsel
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County of Son Dìego

Ssm Díego Counfy Wofer llwthorí*y
4677 Overlond Avenue o Son Diego, Colifornic 92123-1233
IBSBI 522-6ó00 FAX (8581 522-ó5ó8 www.sdcwa.org

March 4,2016

Ma¡cia Scully, Esq.
General Counsel
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0153

Re: San Diego Public Records Act Request of February 18, 2016

Dear Ms. Scully:

I have reviewed your February 26 correspondence, which responds to our February 18

California Public Records Act Request (the "Request"). As you know, the Request seeks

categories of information necessary to evaluate MWD's current proposed rates for 2017
and 2018.

In your coüespondence, you have denied our request for Metropolitan's financial
planning model, claiming that it is exempt under Government Code section 6254.9 as "a
proprietary software program developed by Metropolitan that contains nondisclosable
formulas and programming code." As you note, the Water Authority received the
previous financial planning model in 2013. That disclosure, made in litigation, was
subject to a protective order requested by MWD, which for timing reasons, the Water
Authority chose úot to challenge'at that time. Our Request seeks public disclosure of the
financial planning model, with updated data, relating to the cuffent rate setting process
far 20Ll and 2018 rates and charges.

You may or may not be arrvare, after the protective order was issued, the California
Supreme Court issued a decision that confirms the Water Authority's position that the
data contained within MWD's financial planning model is a disclosable public record,
and is not exempt from disclosure under Government Code 6254.9. See Siena Club v.
Superior Court (2013) 57 Cal.4th 157. Therefore, we ask again that MTVD immediately
provide us with its cunent financial planning model, in a fully functional electronic
format, including all of the data contained therein. If lvIW"D still refuses to do so, we will
have no choice but to commence litigation to obtain this information, which is necessary
in order to analyze how MWD has assigned its costs and set its rates.

As to the other requested records, your correspondence notes that MWD will notify us in
14 days of the date on which you will provide responsive records. However, a delay in
both your response and the production of records is unacceptable since IVIWD is currently

A public agency providing s safe and relíablewoter supply to lhe Son Diego region
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in the process of setting rates that will be formally acted upon by the board at its April 12

board meeting. Given the irimediacy of rate adoption, it is evident that the responsive
records, which all seek the underlying data that MWD used in determining its proposed
rates, are readily available and should be immediately disclosed. Since the public hearing
on MWD's proposed rates is just four days away, and the proposed rates are scheduled to
be adopted on April 12, it is of great public importance that both IVTWD and the public
receive as much information as possible now. At a minimum, MWD should immediately
provide access to all available data, including any cost ofservice studies or reports upon
which the data rely, and studies that may have been conducted, and more detailed budget
information to the lowest level of data that MWD collects or uses to develop the budget
(typically, this would include line by line account numbers, by department, including all
activities and programs). Any additional data should also be provided on a rolling
production basis.

Sincerely,

J

Acting
J
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Attachment 8:
Master lndex of Documents San Diego County Water Authority Requests be lncluded in the

Administrative Record for Setting of MWD Rates and Charges for Calendar Years 2017 and 2018

SDCWA
Item No.

cD# Date Description

SDCWA

001

6 L/271L4 SDCWA Written Request for Notice under Gov. Code Section
54999.7(d) and Request for Data and Proposed Methodology for
Establishing Rates and Charges (Government Code Section
sasss.T(e))

SDCWA

002
6 2/28/14 SDCWA Renewed written request for data and proposed

methodology for establishing rates and charges (Gov. Code 54999.7
and 6250)

SDCWA

003
6 3/LO/L4 MWD Response to Request for lnformation Dated February 28,2OL4

SDCWA

004
6 3/Lo/L4 Testimony of Dennis Cushman before MWD Finance and lnsurance

Committee Meeting
Agenda ltem 8b: Proposed Rates for 2015 and 20L6

SDCWA

005

6 3/LtlL4 Testimony of Dennis Cushman at MWD Board Meeting Public Hearing
on Proposed Rates for Calendar Years 2015 and 2016

SDCWA

006
6 3/LtlL4 March LL,2OL4 Letter - Public Hearing Comments on Proposed Rates

and Charges, with attachments

SDCWA

oo7

L 3/LLlt4 Administrative Record for Setting of MWD's 2013 and 2014 Rates in

SDCWA v. MWD, Case No. CPt-L2-5t2466 (S.F. Superior Court) which
ís inclusive of the Administrative Record in the case challenging
MWD's 2011 and 2012 Rates (SDCWA v. MWD, Case No. CPF-10-

510830 (S.F. Superior Court)

SDCWA

008
2 3hLl14 Additional documents SDCWA requested be included in

Administrative Record for the adoption of MWD's calendar year 20L5
and 2016 rates

SDCWA

009

3 3/Lo/14 CD of Post-Trial Briefs, Transcripts, and Statements of Decision in
2014 Rate Case; Cushman Testimony to MWD Finance and lnsurance
Committee, and Cushman Board Public Hearing Testimony and

Transmittal Letter

SDCWA

010
6 3/rs/t4 MWD letter to SDCWA forwarding DVD containing MWD records

SDCWA

011
Reserved

SDCWA

0L2
Reserved

SDCWA

013

5 Documents and Testimony from Phase ll of the SDCWA v. MWD Trial
(2010 and2OL2 Rate Cases)
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SDCWA

Qt4
6 4/8114 Letter Re: April 7 ,20L4 Finance and lnsurance Committee Meeting

Board Memo 8-1- Approve proposed biennial budget for fiscal year

2Ot4/L5 and t5/L6, proposed ten-year forecast, proposed revenue

requirement for fiscal year 2QL4/15 and 2OL5/L6 and recommend

water rates; adopt resolution fixing and adopting water rates and

charges for 20L5 and 20L6; and transmit the General Manager's

Business Plan Strategic Priorities for FY 2OL4|L5 and 2015/16 -

coMMENTS ON PROPOSED WATER RATES AND CHARGES (FOR 2015

AND 2016)

SDCWA

01s
6 418/14 Documents forwarded with SDCWA 014

SDCWA

0L6

6 8lL6/to Comment Letter on MWD Staff Analysis on Opt-in/Opt-out
Conservation Program (August 16, 20L0)

SDCWA

oL7

6 LO/LLlLo
Integrated Resources Plan (October LL, 2010)

SDCWA

018
6 t1./2s/L0

MWD Draft Long Term Conservat¡on Plan (November 29, 20L0)

SDCWA

019

6 LI5/LL
Draft Long Range Finance Plan (January 5, 20L1)

SDCWA

020

6 4/2s/tt
MWD Discounted Water Program (April 25, z}tLl

SDCWA

o2L

6 s/4/LL MWD's Response to the Water Authority's April 25, 20lL Discounted

Water Program Letter (May 4, 2OLLI

SDCWA

o22
6 s/6/LL

Sale of Discounted Water (May 6, 2OLLI

SDCWA

023
6 6lL3/tI

MWD Local Resources Program - Chino Desalter (June L3, 20ILl

SDCWA

024
6 7/2olt! Comments on Long Term Conservation Plan Working Draft Version 1L

(July 20, 2OLLI

SDCWA

o25
6 8/L6/LL Member Agency Willingness to Sign Take-or-Pay Contracts (August

t6,20Ll)
SDCWA

026
6 ele/LL Adjustments to MWD's Water Supply Allocation Plan Formula

(September 9,2QLL)

SDCWA

027

6 elL2/tt Comments and Questions - Replenishment Service Program

(September L2,2OLL)

SDCWA

028
6 tolT/rt Water Planning and Stewardship Reports - lack of justifications to

demonstrate needs and benefits (October 7,zOL1)

SDCWA

029

6 LOl2slLt
KPMG Audit Report (October 25,ãOLL)

SDCWA

030

6 LLl4/tL Letter on Approve Policy Principles for a Replenishment (Discounted

Water) Program (November 4,zOtL)
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SDCWA

031
6 LL/23/LL

Turf Replacement Grant (November 23,20LLl-

SDCWA

032
6 L2/L2/LL Letter on Review Options for Updated Replenishment (Discounted

Water) Program (December L2,2OLL\

SDCWA

033
6 L2/13/tL Water Authority's Request to Include lnformation in MWD's SB 60

(December 13,àOLI)

SDCWA

034
6 Lls/L2 Response letter to MWD Letters on Replenishment Dated December

2L, àOLL (January 5, 2OL2)

SDCWA

035
6 Ll18/12 MWD Response to January 5,20L2 Letter on Replenishment

Workgroup Materials addressed to MWD Delegation (January 18,

20Lzl

SDCWA

036
6 3/L2/L2

Oppose Local Resources Program Agreements (March L2,2OL2)

SDCWA

o37
6 3/L3/12

San Diego County Water Authority's Annexation (March L3,2OL2l

SDCWA

038
6 4/elL2 Re: Board Memo 8-2: Authorize the execution and distribution on the

Official Statement in connection with the issuance of the Water
Revenue Refunding Bonds (April 9, 2OL2l

SDCWA

039
6 sl7lLz Oppose changes to water conservation incentives (subsidies) as

described (May 7, 2OL2l

SDCWA

040
6 6/LLlL2 Re: Agenda ltem 8-8: Authorize the execution and distribution of

Official Statements in connection with issuance of the Water Revenue

Refunding Bonds (June L1, 2OL2l

SDCWA

o4L
6 6/tllL2 Oppose Local Resources Program Agreement with MWDOC and the

City of San Clemente for the San Clemente Recycled Water System

Expansion Project (June 11, 2OL2l

SDCWA
o42

6 7ls/L2
Update on Rate Refinement Discussions (July 9,20L2)

SDCWA

043
6 8/t6/L2

Rate Refinement Workshop (August 16, 2OL2l

SDCWA

044
6 8/20/L2 Re: Board Memo : Authorize the execution and distribution of an

Official Statement for potential refunding of Water Revenue Bonds
(August 20,20L21

SDCWA

045
6 8/20/L2 Oppose Local Resources Program Agreement with MWDOC and El

Toro Water District for the El Toro Recycled Water System Expansion

Project (August 20, 20L2ì

SDCWA

046
6 8/2e/t2 Re: Confirmation of MWD's review of Water Authority's August 20,

2012 comments on Appendix A and OS (August 29,20L21

SDCWA

047
6 e/Lo/t2 Update on "Rate Refinement" (Board lnformation ltem 7-b)

(September LO,2Ot2)
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SDCWA

048

6 e/to/L2 Comments and Positions on Proposed Amendments to the MWD

Administrative Code (September LO, 2OL2l

SDCWA

049
6 Lolsl12 Water Authority's Response to MWD's September 4,20L2 Letter

Regarding Water Authority's Comments on Appendix A to
Remarketing Statement and Official Statement (October 8,2OL2)

SDCWA

0s0
6 LOlslL2 Water Authority's letter on Board Memo 8-3 - Approve the Form of

the Amended and Restated Purchase Order and Authorize
Amendment to the Administrative Code (October 8,21t2l

SDCWA

0s1
6 Lo/e/t2 Water Authority's testimony, as given by Dennis Cushman, on

benefits of QSA to MWD (October 9,20L2)

SDCWA

052

6 LL/4/L2
Director Lewinger's letter to CFO Breaux re: Tracking Revenues from
Rate Components Against Actual Expenditures (November 4, 20t2l

SDCWA

053

6 LLls/12 Water Authority Opposition to Board Memo 8-1: Authorize the
Execution and Distribution of the Official Statement in Connection

with the lssuance of the Water Revenue Refunding Bonds, 2012

Series G (November 5,20L2)

SDCWA

0s4
6 L2/LolL2 Water Authority's letter re:7-2: Authorize MOU for Greater LA

County Region lntegrated RegionalWater Management Plan

Leadershíp Committee and join other IRWM groups in our service

area if invited by member agencies (December LO,2OL2)

SDCWA

055

6 LzlL0lL2
Water Authority's Letter re: SB 60 Annual Public Hearing and Report

to the Legislature Regarding Adequacy or MWD's UWMP - Request to
lnclude lnformation in Report to Legislature (December 10, 2OL2l

SDCWA

056

6 LzlLo/L2 Oppose Local Resources Program agreement with TVMWD and Cal

Poly Pomona for the Cal Poly Pomona Water Treatment Plant
(December LO,2OL2l

SDCWA

0s7
6 L2/27/L2 Water Authority's letter on Amended and Restated Purchase Order

for System Water to be Provided by the Metropolitan Water District

of Southern California ("Revised Purchase Order Form") (December

27,20t2)
SDCWA

058

6 Llt4/13 Water Authority's response to MWD's letter regarding the Amended

and Restated Purchase Order dated January 4,20t3 (January 14,

20L3l

SDCWA

0s9
6 2/LLl13 Water Authority Opposition to Board Memo 8-1: Authorize the

Execution and Distribution of the Official Statement in Connection

with the lssuance of the Water Revenue Refunding Bonds, 2013

Series A,2Ot3 Series B, and 20L3 Series C, and Amendment and

Termination of lnterest Rate Swaps (February LL,2OL3l
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SDCWA

060
6 2/tLlL3 Oppose Local Resources Program agreement with Calleguas MWD

and Camrosa Water District for the Round Mountain Water
Treatment Plant (February 1L, 20L3)

SDCWA

061
6 2/LLlL3 Water Authority Delegation Statement on ltem 7-5 re WateTSMART

grant funding (February tL,2OL3)

SDCWA

o62
6 3/7/L3 Water Authority's Letter re: Board ltem 9-1- Proposed Foundational

Actions Funding Program (March 7,20L31

SDCWA

063
6 4/8/13 Water Authority's Letter regarding Board Memo 8-1: Adopt

resolutions imposing Readiness-to-Serve Charge and Capacity Charge

effective January L,2OL4 - REQUEST TO TABLE OR lN THE

ALTERNATIVE, OPPOSE (April 8, 20L3)

SDCWA

o64
6 4/8/L3 Water Authority's Letter re: Board ltem 8-4: Approve Foundational

Actions Funding Program -- OPPOSE (April8, 2013)

SDCWA

065
6 slLolL3 Oppose Local Resources Program agreement with Long Beach and

Water Replenishment District for the Leo J. Vander Lands Water
Treatment Facility Expansion Project (May 10, 2013)

SDCWA

066
6 s/13/t3 Water Authority Opposition to Board Memo 8-3: Authorize the

Execution and Distribution of the Official Statement in Connection
with the lssuance of the Special Variable Rate Water Revenue

Refunding Bonds,20L3 Series D (May L3,2OL3l

SDCWA
o67

6 s/L4/13 Water Authority's Letter regarding the Public Hearing on Freezing the
Ad Valorem Tax Rate (May 14, 2OL3l

SDCWA

068
6 s/2e/t3 MWD letter to State Legislature Notifying of Public Hearing on Ad

Valorem Tax Rate (May 29, 2013)

SDCWA

069
6 6/s/13 Water Authority letter re 8-1: Mid-cycle Budget Review and Use of

Reserves (June 5, 2013)

SDCWA

070
6 617/L3 Water Authority Opposition to Board Memo 8-5 Authorize the

Execution and Distribution of the Official Statement in connection
with issuance of the Special Variable Rate Water Revenue Refunding
Bonds (June 7, 2013)

SDCWA

07L
6 7ls/t3

Oppose Local Resources Program agreement with the city of Anaheim

for the Anaheim Water Recycling Demonstration Project (July 5, 2013)

SDCWA

072
6 8lL6/13 Water Authority's letter re 5G-2: Adopt resolution maintaining the tax

rate for fiscal year 2OL3/t4 - Oppose (August L6,2OL3l

SDCWA

073
6 8/te/t3 Water Authority's Letter re: Entering into an exchange and purchase

agreement with the San GabrielValley MunicipalWater District
(August L9,20t3l
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SDCWA

074
6 ele/L3 Water Authority Delegation Opposition letter to 8-3: Authorization to

implement New Conservation Program lnitiatives (September 9,

2013)

SDCWA

075
6 e/Lolt3 Water Authority Delegation letter Opposing 8-2: Authorize staff to

enter into funding agreements for Foundational Actions Funding

Program proposals (September 10, 20L3)

SDCWA

076
6 slLLl13 Letter from Water Authority General Counsel Hentschke regarding

Record of September 10, 2013 MWD Board Meeting (September 11,

2013)

SDCWA

077

6 elL6/L3 Letter from MWD General Counsel Scully responding to Hentschke's

September LL,2OL3letter regarding Record of September 10, 2013

MWD Board Meeting (September t6,2OL3l

SDCWA

078
6 Lol4/t3 Residents for Sustainable Mojave Development comment letter on

MWD's Role in Approving the Cadiz Valley Water Conservation,

Recovery and Storage Project (October 4,2OL3l

SDCWA

079
6 Lo/41t3 Water Authority's letter supporting with reservation of rights to

object to cost allocation regarding 8-3: Authorize agreement with the
SWC to pursue 20L4 Sacramento Valley water transfer supplies
(October 4,20t31

SDCWA

080

6 t0/41L3 Oppose Local Resources Program agreement with Eastern for the
Perris ll Brackish Groundwater Desalter (October 4,20t3l

SDCWA

081_

6 LOl8/L3 Water Authority's letter requesting to table or in the alternative to
oppose 8-L: Authorize amendment to MWD's Cyclic Storage

Agreement with Upper San GabrielValley Municipal Water District

and the Main San Gabriel Basin Watermaster (October 8, 2013)

SDCWA

082

6 LL/tlL3 AFSCME letter regarding the compensation recommendations for
board direct reports (November 1, 2013)

SDCWA

083

6 tL/t3lt3 Water Authority letter regarding Foundational Actions Funding

Program Agreement (November L3, 2OL3l

SDCWA

084

6 tL/L4/L3 Ethics Officer Ghaly letter to Ethics Committee Chair Edwards

regarding Responses to Director Questions re Ethics Workshops

(November L4,20t3l

SDCWA

085

6 tzls/L3 Water Authority Delegation letter regarding Board Memo 8-1:

Authorize the execution and distribution of Remarking Statements in

connection with the remarketing of the water Revenue Refunding

Bonds (December 9, 2OL3)

SDCWA

086

6 L2le/L3 Water Authority Delegation letter regarding SB 60 Report - Water

Planning and Stewardship Committee Public Hearing (December 9,

2013)
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SDCWA

087
6 tLle/13 Water Authority Delegation letter regarding Applicability of MWD's

Administrative Code (December 9, 2013)

SDCWA

088
6 L/Lo/L4

MWD General Counsel response to Water Authority letter regarding

Applicability of MWD's Administrative Code (January LO,2OL4l

SDCWA

089
6 L/27/L4 Water Authority General Counsel letter regarding Written Request for

Notice Request for Data and Proposed Methodology for Establishing
Rates and Charges (January 27,2Ot41

SDCWA

090

6 2/3/t4 Mayors of 14 cities in San Diego Region letter regarding MWD's
Calendar Years 2015 and 2016 rate setting and fiscal years 2013 and

2OL4 over-collection (Februa ry 3, 2OI4l

SDCWA

091
6 2ls/L4 MWD General Counsel response to the Water Authority's January 27,

2014 letter regarding Written Request for Notice Request for Data

and Proposed Methodology for Establishing Rates and Charges
(February 5,20L4)

SDCWA

092
6 2/L0/L4

Water Authority Delegation letter regarding Board Memo 8-2 on On-

Site Retrofit Pilot Program and Board Memo 8-7 on lncrease of S20
million for conservation incentives and outreach (February LO,2OL4l

SDCWA
093

6 2/28/14 Water Authority General Counsel response to MWD's February 5,

2014 response letter regarding Written Request for Notice Request

for Data and Proposed Methodology for Establishing Rates and

Cha rges (February 28, 2OL4)

SDCWA

094
6 3/7/14

Water Authority Delegation letter to California State Senator
Steinberg and California State Assemblyman Pérez regarding MWD's

Pubf ic Hearing on Suspension of Tax Rate Limitation (March 7,2OL4l

SDCWA

09s
6 3/LolL4 MWD General Counsel response to the Water Authority's February

28,20L4 response letter regarding Written Request for Notice
Request for Data and Proposed Methodology for Establishing Rates

and Charges (March L0,2OL4l

SDCWA
096

6 3/Lo/L4 Water Authority Delegation letter regarding Board Memo 8-3 on

Water Savings lncentive Program (WSIP) Agreement with Altman's
Specialty Plants, lnc. (March LO,2OL4l

SDCWA
o97

6 3/Le/L4 MWD General Counsel response with DVD of information to the
Water Authority's February 28,20L4 response letter regarding
Written Request for Notice Request for Data and Proposed

Methodology for Establishing Rates and Charges (March 19,2OL4l
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SDCWA

098
6 4/4/t4

MWD General Counsel further response with DVD of information to
the Water Authority's February 28,20L4 response letter regarding

Written Request for Notice Request for Data and Proposed

Methodologyfor Establishing Rates and Charges (April 4,20t4l'

SDCWA

099

7 3/41t6 CD of Correspondences between SDCWA and MWD during the 2015

and 2016 calendar years relevant to the determination, evaluation,
and legitimacy of water rates for 2OL7 and2OLS

SDCWA

100

7 L2/s/Lo Comments to MWD on Draft Official Statement

SDCWA

101

7 L2lL3/LO MWD's response to the Water Authority's December 9 Official

Statement on MWD's Appendix A

SDCWA

LOz

7 s/24lLL MWD's Response to Water Authority's May 16 Official Statement

SDCWA

103

7 8/ts/LL Opposition Letter on Long Term Conservation Plan and Revised Policy

Principles on Water Conservation (August 15,20LI)

SDCWA

r04
7 L2/2uLL MWD's Response to Water Authority's December 12,ãOLL letter on

Replenish ment Program (December 2I, 201"11

SDCWA

105

7 LlLglL2 MWD's Letter on Request to lnclude lnformation in Report to
Legislature (Janua ry L8, 2OL2l

SDCWA

106

7 LlL8/L2 MWD's Replenishment Workgroup Documentation Response Letter

to Water Authority's January 5,20L2 "MWD Letters on

Replenishment dated December 2L,zOIt" addressed to Ken

Weinberg (Ja nuary L8, 2OL2l

SDCWA

LO7

7 2/Lo/L2 MWD Response Letter to Proposed Biennial Budget and Associated

Rates and Chargesfor2OL2/13 and 2013/L4 (February LO,2OL2)

SDCWA

108

7 3le/L2 MWD's Response to Water Authority's March 5,2OL2 "Comments on

Proposed Rates and Charges" (March 9,20121

SDCWA

109

7 4/slL2 MWD's Response to Water Authority Report on Cost of Service

Review (April5, 2OL2l

SDCWA

L10

7 e/4/L2 MWD's Response to Comments on Appendix A to Remarketing

Statement and Official Statement

SDCWA

L\T
7 e/7/12 MWD Response to August L6,2OL2 Rate Refinement workshop Letter

(september 7,2OL2l

SDCWA

L72
7 LO/2s/L2 MWD's Response to Water Authority's October 8,2012 letter re:

MWD's September 4,20L2letter regarding Appendix A to
Remarketing Statement and Official Statement

SDCWA

113

7 to/30/t2 MWD's Response to Water Authority's October 8,2012letter
regarding Board Memo 8-3 on Purchase Orders (October 30,2OL2l
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SDCWA

LL4
7 LLlLe/L2 MWD's Response to Water Authority's November 5,20L2 Letter

Regarding Board ltem 8-1: Authorize the Execution and Distribution of
the Official Statement in Connection with the lssuance of the Water
Revenue Refunding Bonds, 2012 Series G

SDCWA

1L5

7 L2/26/t2 Letter from Water Authority Chair Wornham inviting MWD Chair

Foley to lunch (December 26,2QL21

SDCWA

LL6
7 Ll4/t3 MWD's response to Water Authority's letter on Amended and

Restated Purchase Order dated December 27,20L2 (January 4,2OL3l

SDCWA

LL7

7 Llt6/L3 MWD's response to Water Authority's letter on Amended and

Restated Purchase Order dated January L4,2OL3 (January L6,20L3l,

SDCWA

118
7 2/Ls/L3 MWD's response to Water Authority's Letter re: Board Memo 8-1

dated February LL,2Ot3

SDCWA

119

7 s/22/L3 MWD's response to Water Authority's Letter re: Board Memo 8-3

dated May 13, 2013

SDCWA

L20
7 6lL8/L3 MWD's response to Water Authority's June 7, 2013 letter re: Board

Memo 8-5 Authorize the Execution and Distribution of the Official
Statement in connection with issuance of the Special Variable Rate

Water Revenue Refunding Bonds

SDCWA

tzl
7 tL/L8/L3 Water Authority letter regarding Unlawful recording by MWD of

telephone conversations with Water Authority staff (November L8,

20L3)

SDCWA

L22
7 LLl20/L3 MWD response to Water Authority's November 13 letter regarding

Foundational Actions Funding Program Agreement (November 20,

2013)

SDCWA
L23

7 LL/20/L3 MWD's response to Water Authority's November 18 letter regarding

Skinner Treatment Plan Telephone Recordings (November 20, 2013)

SDCWA

L24
7 Lr/2L/t3 MWD's response to AFSCME's November 1 letter regarding

compensation recommendations for board direct reports (November

2L,20L3l.

SDCWA

L2s
7 L2lL3/L3 MWD response to Water Authority's December 9,2OL3letter

regarding Board Memo 8-1: Authorize the execution and distribution
of Remarking Statements in connection with the remarketing of the
water Revenue Refunding Bonds
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Water Authority Assistant General Manager's letter to MWD General

Manager Kightlinger and Board regarding MWD's proposed biennial

budget forfiscal years 2OL4/LS and2OL5/t6, proposed ten-year
forecast, and recommended water rates for calendar years 2015 and

2016 (April 8,20L4)

SDCWA

L26
7 4/8/t4

SDCWA

L27

7 4/8/14 Water Authority Assistant General Manager's letter to MWD Clerk of
the Board Chin regarding MWD's proposed biennial budget for fiscal
years 20I4/I5 and2OL5/L6, proposed ten-year forecast, and

recommended water rates for calendar years 2015 and 20L6 (April 8,

20L4l

7 s/2/14 Water Authority General Manager letter regarding Compliance with
Paragraph LL.L of the Amended and Restated Agreement between
MWD and the Water Authority for the Exchange of Water dated

October L0, 2003 (May 2, 20L4)

SDCWA

t28

7 s/L2/L4 Water Authority Delegation letter regarding Board Memo 8-2:

Authorize execution and distribution of the Official Statement in

connection with the issuance of the Special Variable Rate Water
Revenue Refunding Bonds, 2014 Series D, and authorize payment of
costs and issuance from bond proceeds - Oppose

SDCWA

L29

7 s/L2/14 Water Authority Delegation letter regarding Board ltem 8-6 -
Authorize changes to conservation program in response to drought
conditions - Support lmplementation of Conservation Measures in

Response to State Drought Conditions; Oppose Use of lllegal Rates to
Pay for Water Conservation Measures (May L2,2Ot4)

SDCWA

L30

Please see section 11 (subsidy Programs - Conservation) for the
Water Authority General Manager's letter to California Natural

Resources Agency Secretary Laird regarding Water Conservation and

MWD Rates (May L6, 2OL4l

SDCWA

131

7 slL6/L4

Water Authority General Manager's letter to California Natural

Resources Agency Secretary Laird regarding Water Conservation and

MWD Rates (May L6, 2OL4l

7 slL6/L4SDCWA

L32

MWD's response letter to Water Authority's May t2,2OL4

regarding MWD's Official Statement

letter7 s/Le/14SDCWA

133

MWD General Manager's letter to the State Water Resources

Board regarding Emergency water conservation Regulations (July L4,

20L4l

Control7 7lt4/L4SDCWA

L34

MWD General Manager's letter to the State Water Resources

Board regarding Emergency water conservation and curtailment

Regulations (August L8, 2OL4l

Control7 8/t8.lL4SDCWA

135
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SDCWA

136

7 LO/LLlt4 Water Authority Delegation letter to MWD regarding Refinements to
Local Resources Program (October LL,2OL4l

SDCWA

L37
7 Lo/tLl14 Water Authority Chair Weston's letter to MWD Chair Record

regarding the MWD Board Room Demeanor (October Lt,2OL4l

SDCWA

138

7 LO/L3/L4 Water Authority Delegation letter to MWD regarding Update on

Purchase Orders (October L3,20t4l
SDCWA

139

7 LO/Ls/t4 Central Basin Water Association letter to Central Basin regarding

MWD's failure to deliver 60,000 acre-feet of groundwater
replenishment supplies (October L5, 2OL4l

SDCWA

t40
7 LO/L7/L4 MWD Chair Record's response letter to Water Authority Chair Weston

regarding MWD Board Room Demeanor (October L7,2OL4)

SDCWA

L4t
7 ro/3L/L4 Central Basin letter to MWD regarding delivery of 60,000 acre-feet of

groundwater replenishment supplies and preferential rights (October

3L,20L41

SDCWA

t42
7 ttlL2/L4 MWD's response to Central Basin's letter regarding delivery of 60,000

acre-feet of groundwater replenishment supplies and preferential

rights (November L2, 20t4l

SDCWA

t43
7 LL|L7/L4 Water Authority Delegates letter to MWD regarding MWD's Official

Statement

SDCWA

L44
7 LL/17/L4 Water Authority Delegates letter to MWD regarding Purchase Orders

(November L7,2OL4)

SDCWA

L45
7 LvLT/L4 Water Authority Delegates letter to MWD regarding Balancing

Accounts (November L7 ,2OL4l
SDCWA

L46
7 LL/t8/L4 City of Signal Hill Letter to MWD Chair Record regarding Central

Basin's request for replenishment water (November L8,20t4l

SDCWA

I47
7 LL/20/L4 MWD's response letter to Water Authority's November L7,20L4

letter regarding MWD's Official Statement

SDCWA

L48
7 L2/s/L4 Central Basin Letter to MWD regarding replenishment deliveries and

resci nd i ng preferentia I rights ( Decem ber 5, 20L41

SDCWA

L49
7 L2/8/t4 Water Authority Delegates letter to MWD regarding modifications to

Water Supply Allocation Plan (December 8, 2OL4)

SDCWA

1s0
7 L2/8/L4 Mayors of the cities of San Diego and Los Angeles joint letter to MWD

regarding modifications to Water Supply Allocation Plan and separate
grou ndwater replen ish ment a I location ( Decem ber 8, 20t4l

SDCWA

151

7 L2/81L4 Water Authority Delegates letter to MWD regarding SB 60 Report -
Water Planning and Stewardship Committee Public Hearing
(December 8,2OL4l
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L2/8/L4 Water Authority Delegates letter to MWD regarding Conservation

Spending and Efforts (December 8,20L4)
SDCWA

L52
7

Southwest Water Coalition Letter to MWD Chair Record regarding

Central Basin's Groundwater Replenishment Requests (December 8,

20L4)

SDCWA

1s3
7 L2/8/L4

SDCWA

L54
7 Lzle/L4 MWD Chair Record response letter to Signal Hill regarding Central

Basin's request for replenishment water (December 9,20L4)

SDCWA

155

7 L2/L7/L4 MWD Chair Record response letter to Southwest Water Coalition

regarding Central Basin's request for replenishment water (December

L7,20t4)

MWD response letter to mayors of the cities of San Diego and Los

Angeles joint letter to MWD regarding modifícations to Water Supply

Allocation Plan and separate groundwater replenishment allocation
(December L8,2OL4)

SDCWA

1s6
7 t2/L8/L4

7 Lls/Ls Gateway Cities response letter to mayors of the cities of San Diego

and Los Angeles joint Ietter to MWD regarding modifications to Water
Supply Allocation Plan and separate groundwater replenishment
allocation (January 5, 2015)

SDCWA

L57

MWDOC's letter to MWD supporting to Approve and Authorize
Execution and Distribution of Remarketing Statements in Connection

with Remarketing of water revenue refunding bonds (March 5, 2015)

SDCWA

L58

7 315lts

Water Authority Delegation letter to MWD regarding Water Planning

and Stewardship Committee Agenda and Water Supply Management

Strategies including Use of Storage (March 6, 20L5)

SDCWA

159

7 3/6/Ls

Water Authority Delegates letter to MWD regarding MWD's Official

Statement (March 9, 20L5)
7 3lslLsSDCWA

160

3lLTlts MWD s response letter to Water Authority's November t7 ' 2OL4

letter rega rdi ng MWD's Officia I Statement (March L7, 2OLS)
7SDCWA

L6L
MWD Chair letter to Assembly Minority Leader Olsen regarding

lnvitation to Tour Diamond Valley Lake (March 26,2OL51
7 3/26lLsSDCWA

L62
MWD Chair letter to Assembly Speaker Atkins rega

Tour Diamond Valley Lake (March26,20L5)
rding lnvitation to3126/Ls7SDCWA

L63

Water Authority Delegates letter to MWD Board rega

Year 2016 Readiness-to-Serve and Capacity charges (April L3, 2015)
rding Calendar4/t3/ts7SDCWA

L64

Water Authority General Manager's letter to State Water

Control Board regarding Drought Regulation (May 4, 2015)
Resourcess/4lLs7SDCWA

165
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SDCWA

166

7 s/8lts Water Authority Delegates letter to MWD regarding Authorization of
S1SO m¡llion in Additional Funding for Conservation lncentives and

lmplementation of Modifications to the Turf Removal Program (May

8,20L5)

SDCWA

L67
7 sle/Ls Water Authority Delegates letter to MWD Board regarding MWD's

Water Standby Charge for Fiscal Year 2016 (May 9, 20L5)

SDCWA

L68

7 s/2s/Ls Water Authority Delegates letter to MWD regarding Authorization of
5350 mill¡on in Additional Fundíng for Conservation lncentives and

lmplementation of Modifications to the Turf Removal Program (May

25,20t5)

SDCWA

169

7 6/s/Ls Water Authority Delegates letter to MWD opposing MWD's Official
Statement (June 5, 2015)

SDCWA

L70
7 6/22/ts MWD's response letter to the Delegates' June 5 letter regarding

MWD's OfficialStatement (June 22, 2015)

SDCWA

L7L

7 7/LlLs Water Authority General Manager's letter to State Water Resources

Control Board regarding Conservation Water Pricing and Governor's
Executive Order for 25 Percent Conservation (July L,2OL5l

SDCWA

L72

7 7lelLs Water Authority Delegates letter to MWD Board regarding Adopt a

Resolution for the Reimbursement with Bond Proceeds of Capital

lnvestment Plan projects funded from the General Fund and

Replacement and Refurbishment Fund (July 9, 2015)

SDCWA

L73
7 8/s/ts Water Authority General Counsel's letter to MWD regarding Public

Records Act request and MWD's Turf Removal Program (August 5,

201s)

SDCWA

L74
7 8/6/Ls MWD response to Water Authority's August 5 letter regarding Public

Records Act request and MWD's Turf Removal Program (August 6,

201s)

SDCWA

175
7 8/7lLs Water Authority Delegate Lewinger's letter to MWD requesting

lnformation on MWD's Turf Removal Program (August 7,20L5l-

SDCWA

L76
7 8/LLlLs Olivenhain General Manager letter to MWD and Water Authority

regarding Public Records Act request and MWD's Turf Removal

Program (August Ll, 2OL5l

SDCWA

t77
7 8/L2/Ls Rincon Del Diablo letter to MWD and Water Authority regarding

Public Records Act request and MWD's Turf Removal Program
(August L2,20t5l

SDCWA

L78
7 8/L3/Ls MWD response to Olivenhain's letter regarding Public Records Act

request and MWD's Turf Removal Program (August 13, 2015)
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SDCWA

L79
7 8/L4/Ls Poway letter to MWD and Water Authority regarding Public Records

Act request and MWD's Turf Removal Program (August t4,2OL5l

SDCWA

180

7 8/Ls/Ls Water Authority Delegates letter to MWD Board regarding
Maintaining the Ad Valorem Tax Rate for Fiscal Year 2016 (August 15,

2o1s)

SDCWA

18L

7 8/L6/Ls Water Authority Delegates letter to MWD Board regarding

Amendment to the California Agreement for the Creation and

Del ivery of Extraord i na ry Conservation I ntentional ly Created Su rplus

(August t6,29t5l

SDCWA

r82
7 8/L7/Ls MWD response to Poway's letter regarding Public Records Act

request and MWD's Turf Removal Program (August t7,2}t5l
SDCWA

183

7 8/L7/Ls MWD response to Rincon Del Diablo's letter regarding Public Records

Act request and MWD's Turf Removal Program (August t7,2OL5l

SDCWA

184
7 e/L8/ts Water Authority Joint Letter to State Water Resources Control Board

regarding Mandatory Drought Regulations (September 18, 20L5)

SDCWA

18s
7 e/20/Ls Water Authority Delegates Letter to MWD regarding approve the

introduction by title only of an Ordinance Determining That The

lnterests of The District Require The Use of Revenue Bonds ln The

Aggregate Principal Amount of 55 Million (September 20,201-5)

SDCWA

186

7 s/2o/Ls Water Authority Delegates letter to MWD regarding Recycled Water
Program with Los Angeles County Sanitation Districts (September 20,

201s)

SDCWA

L87

7 LO/tO/Ls Water Authority Delegates Letter to MWD regarding Adopt Ordinance

No. 149 determining that the interests of MWD require the use of
revenue bonds in the aggregate principal amount of SSOO million
(October L0,2015)

SDCWA

188

7 LOILLILs Water Authority Delegates letter to MWD opposing MWD's Official

Statement (October LL, 2OL5l

SDCWA

189

7 Lol26/Ls Water Authority Delegates letter to MWD regarding MGO fiscal year

2015 audit report (October 26,20L5)

SDCWA

190

7 LLls/Ls Water Authority lnterim Deputy General Counsel letter to MWD

regarding procedures to authorize the sale of water revenue bonds

(November 5, 2015)

SDCWA

191

7 LLl6/Ls Water Authority Delegates letter to MWD opposing the authorization

to sell up to S2S0 million in Water Revenue Bonds (November 6,

201s)
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SDCWA

L92
7 tL/7/Ls Water Authority Delegate letter regarding exchange and storage

program with Antelope Valley-East Kern Water Agency (November 7,

201s)

SDCWA

193

7 LL/e/Ls Water Authority Delegates letter to MWD regarding Recycled Water
program with Los Angeles county sanitation Districts (November 9,

201s)

SDCWA

L94
7 LL/L0/Ls MWD response to Water Foundation letter to MWD supporting

Recycled Water Program with Los Angeles County Sanitation Districts

(November L0,20L5)

SDCWA

195

7 tLlL2/Ls MWD response to Water Authority Delegates' October 11 letter to
MWD opposing MWD's Official Statement (November L2,2OL5l

SDCWA

196

7 L2/LlLs Water Authority General Manager's Letter to State Water Resources

Control Board regarding comments on potential modifications to
emergency conservation regulations (December 1, 2015)

SDCWA

L97

7 LzlTlts MWD letter to LACSD General Manager regarding potential recycled

water program (December 7,2OL5l

SDCWA

198

7 Ll6/16 Water Authority General Manager's letter commenting on State

Water Resources Control Board's proposed regulatory framework
(January 6,2OL6)

SDCWA

199

7 tlto/L6 Water Authority Delegates' letter to MWD commenting on MWD's

20L5 lntegrated Water Resources Plan Update (January t0,2OL6l

SDCWA

200
7 L/281L6 Water Authority General Manager's letter commenting on State

Water Resources Control Board's extended emergency conservation
regulations (January 28, 2OL6)

SDCWA

20L
7 2/4/L6 Water Authority General Counsel's letter to MWD requesting data

and proposed methodology for establishing rates and charges
(February 4,20L6)

SDCWA

202
7 2/61t6 Water Authority Delegates' letter to MWD regarding MWD's

proposed budget and rates for 2OL7 and 2018, and ten-year forecast
(February 6,20L6l

SDCWA

203
7 2/e/L6 Water Authority Delegates' letter to MWD regarding cost of service

report for proposed budget and rates lor 20L7 and 2018 (February 9,

20L6l

SDCWA

204
7 2/22/L6 Water Authority Delegates' letter to MWD regarding budget and rates

workshop #2 and information request (February 22,2OL6l
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Attachment 9: CD#3 Index

I. Post-Trial Briefs & Statements of Decision folder

1) MWD folder

o Exhibits

o TranscriPts and Docket Items

o MWD Post-Trial Brief Hyperlinked

2) SDCV/A folder

o 51401 folder

. o SDCWA Post Trial Brief Hyperlinked

3) 2014.02.25 Tentative Determination & Proposed Statement

4) Final Statements of Decision

5) 2Ol4-03-lO Testimony of Dennis Cushman to MWD Finance and Insurance Board, in

both Word and PDF forms

II.2014-03-11 Cushman Board Public Hearing Testimony and Transmittal lætter

lII.2014-04-08 Additional Testimony and MIVD related documents

o 2014-04-08 Cushman Testimony file

o 2014-04-08l\dWD budget and Rates file

o 2014-04-MWD Rate Submittals COMPLETE file

o 2014-04 WA Documents CD Disk I or I file with listing of document

o Table of Contents
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Attachment 10: CD#S Index

Note, these items are in two folders: Exhibits and Testimony

Trial Ex.
No.

Date Description

DTX-624 2n0t20rt Letter from Hentschke to Kightlinger re Notice of Payment Under
Protest and Demand for Establishment of Escrow Account Fund

DTX-767 tonU200
I

SDCIVA Board ÏVorkshop presentation, Proposed MWD Rate

Structure
PTX-095 8n6t2004 Iætter from Kightlinger to Hentschke in response to letter dated

August 13,2004 re RSI language

PTX.120 8/2t2005 Letter From Arakawa To Weinberg Re
Commercial/IndustriaUlnstitutional Conservation Credits Program
Agreement

PTX-169 5t3t2010 Iætter From Stapleton, Hentschke To Kightlinger Re Request For
Negotiation Under Para 11.1

PTX-175 6t30t20t0 Letter From Hentschke To Tachiki Re Confirmation Of Satisfaction
Of 2003 Exchange Agreement Para I 1.1

PTX-189 2t24t20tt Letter From Tachiki To Hentschke Re: Acknowledgment Of Payment
Under Protest

wx-207 8l26l20rt Letter from Hentschke to Kightlinger re payment under protest, and

attachments

YlX-225 5/4t2012 Iætter From Kightlinger To Stapleton Re Request For Negotiation

PTX-229 r0t2t20t2 Letter From McCrae To Breaux Re: Amended And Restated Exchange
Agreement - Price Dispute Remedies

PTX-230 t0n5t20r
2

Letter From Breaux To McCrae Re: Balance In Separate Interest
Bearing Account As Provided In Section L2.4lC) Of The Exchange
Agreement

PTX-232 2t5t2013 Iætter From Hentschke To Kightlinger Re: Notice Of Payment Under
Protest, Demand For Establishment Of Separate Interest-Bearing
Account, Demand For Refund

wx-234 2t25t2013 Letter From Kightlinger To Stapleton And Hentschke Re

Acknowledgment Of Payment Under Protest

Yrx-243 6n8t2013 Letter From Breaux To SDCWA Board Members Re: Your lætter
Dated June 7, 2013, Regarding Board Memo 8-5

wx-246 7t24t2013 Excerpts from MWD Responses to SDCV/A Special Interrogatories
(Nos. 7- 1 3) (Case No. CPF- 12 -512466)

YTX-247 7t24t2013 Excerpt from MWD Responses to SDCWA Special Interrogatories
(Nos. 23-29) (Case No. CPF-10-510830)

PTX.3O2 7t3t2006 Email string from Kightlingerto MWD BOD re LADWP-AVEK
Turnout Agreement
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Trial Ex.
No.

Date Description

PTX-314 2003 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River Water use within the States of Arizona, California,
and Nevada - Calendar Year 2003

PTX-315 2004 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River rilater use within the Søtes of Arizona, California,
and Nevada - Calendar Year 2004

PTX-316 2005 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River Water use within the States of Arizona, California,
and Nevada - Calendar Year 2005

PTXSN 2006 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River Water use within the St¿tes of Arizona, California,
and Nevada - Calendar Year 2006

PTX-318 2007 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River \üater use within the States of Arizona, California,
and Nevada - Calendar Year2007

PTX-319 2008 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River rüater use within the States of Arizona, California,
and Nevada - Calendar Year 2008

PTX-320 2009 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River Water use within the States of Arizona, California,
and Nevada - Calendar Year 2009

vtx-321 2010 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River'Water use within the States of Arizona, California,
and Nevada - Calendar Year 2010

Yrx322 20tt U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River rüater use within the States of Arizona, California,
and Nevada - Calendar Year 2OII

mx-323 20t2 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River rüater use within the States of Arizona, California,
and Nevada - Calendar Year20l2

PTX-358 7t7t2010 Letter from Kightlinger to Stapleton re Request for
for Transfer of Water

Wheeling Services

PTX-430 5nt20l4 U.S. Dept. of Interior Bureau of Reclamation, Accounting for
Colorado River Water use within the States of Arizona, California,
and Nevada - Calendar Year 2013

Yrx-469 Compilation of MWD Invoices to SDCV/A
through December 2014

from January 2003

wx-471 Summary Chart - IvIWD Overcharges to SDCWA

YlX-472 6t30120r4 MWD spreadsheet - Sec. 135 Preferential Rights to Purchase Water

wx-473 Spreadsheet - Adjusted Preferential Rights to Purchase Water
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Trial Ex.
No.

Date Description

PTX-478 6tr2t2009 Email from Skillman to Leta Hais re Response to Questions, and

attachment
Yrx-479 ur4t20t0 Email from Lambeck to Acuna re San Diego Union Tribune looking

for info re power costs for SWP and Colorado River

PTX-481 U5n998 Iætter from Kennedy to Frahm re Suggestions Regarding Wheeling
Rate

trtx-4874 Excerpt from MWD Annual for 20Il
PTX-488A' Excerpt from MWD Annual Report for 2012

PTX-4894 Excerpt from MWD Annual Report for 2013

PTX-4904 Excerpt from MWD Annual Report for 2014

PTX-506 SDCWA WSR Payments and Demands Management Program

Benefits 20ll-2014
PTX-507 Ramp Up of Exchange Agreement Deliveries 2003 to2047

Irrx-508 MWD Overcharge Calculation 2011

PTX-509 MWD Overcharge Calculation 2012

Frrx-s10 MWD Overcharge Calculation 2013

PTX-511 MWD Overcharge Calculation 2014

YlX-512 Summary of SDCWA Contract Damages Under Exchange Agreement

20lt-2014
PTX-513 9tr3t20t3 Deposition testimony excerpt of Stephen Arakawa in S.F. Superior

Court Case No. CPF-10-510830, CPF-12-5I2466, San Diego Co.

Water authority v. MetropolitanWater Authority ofSo. California

PTX-514 9n712013 Deposition testimony excerpt of June Skillman in S.F. Superior Court

Case No. CPF-10-510830, CPF-I2-512466, San Diego Co. Water
authoritv v. MetropolitqnWater Authority of So. Cal

PTX-515 9n2t20t3 Deposition testimony excerpt of Brian Thomas in S.F. Superior Court

Case No. CPF-10-510830, CPF-I2-512466, San Diego Co. Water
authority v. MetropolitanWater Authority of So.

PTX-516 9tr3t20t3 Deposition testimony excerpt of Devendra Uphadyay in S.F Superior
Court Case No. CPF-10-510830, CPF-I2-512466, San Diego Co.

Water authority v. Metropolitan Water Authority of ;p.çahþmip-
PTX-517 9t24t20t3 Deposition testimony excerpt of Arnout Van Den Berg in S.F.

Superior Court Case No. CPF-10-510830, CPF-12-512466, San Diego
Co. Water authority v. MetropolitanWater Authority cf So. Calífornia

PTX-519 5t27t2010 Email from Kostopoulos to Skillman re COS reports updated

PTX-520 7n9t20r0 Email from Kostopoulos to Bennion re COS FY10/11 final and

wx-521 1t7t20r0 Email from Gonzales to Skillman re COS Report

NA 4t2t20t5 Trial testimony of Devendra Uphadyay in S.F. Superior Court Case

No. CPF-10-510830, CPF-12-512466, San Diego Co. Water authority
v. M et ropolitan Water Authority of S o. C aliþ mia

NA 4t27t2015 Trial testimony of Brent Yamasaki, Lambeck in S.F. Superior Court

Case No. CPF-10-5 10830, CPF-12-512466, San Diego Co. Water
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Trial Ex.
No.

Date Description

authority v. MetropolitanWater Authority of So. Caliþmia
NA 4t28t2015 Trial testimony of Jon Lambeck, June Skillman in S.F. Superior Court

Case No. CPF-10-510830, CPF-I2-512466, San Diego Co. Water
authority v. MetropolitanWater Authority of So. Califomia

NA 4t29t20t5 Trial testimony of June Skillman in S.F. Superior Court Case No.
CPF-10-510830, CPF-12-512466, San Diego Co. Water duthority v.

Metropolitan Water Authority of So. California
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March 8, 2016 MWD Board of Directors 
Testimony of Dennis Cushman, Assistant General Manager, 

San Diego County Water Authority 
To Metropolitan Water District of Southern California 

Public Hearing to Consider Suspension of Tax Rate Limitations under 
MWD Act Section 124.5 and 

Proposed Water Rates and Charges for Calendar Years 2017 and 2018 

Good afternoon , Chairman Record and members of the board . I'm Dennis 
Cushman, assistant general manager of the San Diego County Water Authority, 
speaking on behalf of the Water Authority. As a fi rst order of business, I would like to 
submit into today's record a letter of today's date addressed to the Clerk of the Board, 
with attachments, including COs numbered one through seven and titled Submittal of 
Information into Administrative Record of rate-setting for calendar years 2017 and 2018. 

Turning to the proposed budget and rates, it is simply not possible to understand 
how MWD has allocated the costs contained in its proposed budget for calendar years 
2017 and 2018, or whether the proposed rates and charges-- including a potential fixed 
treatment charge- which is not even included in th is month's 9-dash-2 proposed rates 
and charges-- are based on cost-causation, as requi red under California law and the 
Constitution. To do this, MWD must make available budget detail and the financial 
planning model it uses to assign its costs and set rates. But MWD's staff and attorneys 
have flatly refused to provide necessary budget detail or MWD's financial planning 
model to the board of directors and the member agencies. It is, unfortunately, 
characteristic of th is agency's lack of transparency that it was necessary for the Water 
Authority to demand this information under the California Publ ic Records Act. 

While MWD has not released a cost of service report - let alone an independent 
study -- to support its proposed rates, MWD staff has indicated that costs are being 
allocated under the very same methodology that the Superior Court has determined 
violates California law and the Constitution. On that basis, and for the record, the Water 
Authority opposes the rates, as proposed, for 2017 and 2018. 

The Water Authority's board members have submitted many detailed letters 
describing the concerns the Water Authority has about suspension of the tax rate 
limitation under MWD Act Section 124.5. Given the magnitude of ratepayer money 
MWD has collected in excess of this board's adopted budget over the past two years-
more than a half-billion dollars -- the Water Authority does not believe it is possible to 
claim, credibly, that collection of even more tax revenue is "essential" to MWD's "fiscal 
integrity." With this proposed action, MWD will raise approximately $157 million more 
than it would have under the tax limitation imposed by the Legislature. The Water 
Authority opposes suspension of the tax rate limitations contained in Section 124.5 of 
the MWD Act. 

This year's budget and rate-setting process fails the transparency test. We 
believe MWD does all of its member agencies and the publ ic a disservice by playing 
"hide the ball" in its rate-setting process. In the long run, there is nothing to be gained, 
but much to be lost by continued refusals to make essential financial information 
available to this board, the member agencies and the public. 

Thank you . 
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March 6, 2016 
 
Randy Record and  
   Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90065-0153 
 
RE: March 7 Finance and Insurance Committee/Budget and Rates Workshop #3 
 Agenda Items 9-2 (Proposed revenue requirements) and 8d (Presentation); and 
 
 March 8 Board Meeting Agenda Item 4 
 Public Hearing RE suspension of tax rate limitation and proposed water rates and 
 charges for calendar years 2017 and 2018 
 
Chair Record and Members of the Board: 
 
We request this letter be made part of the record of Monday's Finance and Insurance 
Committee Meeting and Tuesday's board meeting. 
 
MWD's budget and rate-setting process suffers from a lack of transparency:  As stated in our 
February 9, 2016 letter to the board (attached, with all attachments), we object to MWD holding 
a public hearing on rates and taxes without providing MWD's member agencies and the public 
with budget information or a cost of service report sufficient to explain -- and allow the public to 
review and understand -- how MWD intends to spend public money, allocate its costs and set its 
rates.  Holding a public hearing -- or a lot of board meetings and workshops -- without this 
information, is form over substance and fails to meet the most basic ethics and transparency 
requirement necessary to maintain the public trust.  The fact that a trial court has ruled MWD's 
rates are illegal should result in more, not less, disclosure, in the interest of understanding the 
basis of MWD's rates. 
 
The Water Authority continues to object to MWD’s cost allocation and rates and charges that 
have been invalidated by the Superior Court:  While MWD has not released its cost of service 
report, it has made written statements that the proposed rates and charges are based upon the 
same flawed and illegal methodology that the Court in SDCWA v. MWD rejected.  We object to 
the proposed rates for the same reasons we have previously objected:  because they improperly 
allocate all of MWD’s SWP costs to transportation; and because the Water Stewardship Rate is 
an unlawful tax that is not based on cost of service (or even tied to any service at all) and which 
certainly may not be recovered as a transportation rate. 
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MWD's rates and charges can't be analyzed without more budget information, a cost of 
service report and the financial planning model used to allocate costs and set rates:  The 
"estimated" rates and charges have finally now been identified as the "proposed" rates and 
charges in Board Memo 9-2; however, there is still no cost of service report explaining how 
MWD's costs have been allocated and assigned to the proposed rates, as described.  The Water 
Authority has repeatedly requested this information from MWD, including most recently 
through a Public Records Act request.  While MWD has indicated that it will make disclosable 
information available, it obviously will not do so prior to Tuesday's public hearing.  MWD is also 
taking the position that its financial planning model, through which its rates have been 
calculated, and without which its rates cannot be analyzed, is a "propriety" software program 
that will not be made available to MWD's member agencies or to the public.  It is not in the 
public's best interest or in MWD's best interest to conduct its ratemaking under a shroud of 
secrecy.  (See attached letters dated February 18, February 26 and March 4, 2016 between the 
Water Authority and MWD's General Counsel.) 
 
Lack of budget detail limits the board's ability to choose to reduce costs rather than raise rates 
or borrow money:  As stated in our February 6, 2016 letter RE Board Memo 8-2 on the proposed 
budget and "estimated" rates, the staff's refusal to provide budget detail to the board of 
directors eliminates its ability to review proposed expenditures at a level of detail that would 
allow the board to determine whether it is in MWD's best interest to cut costs rather than raise 
rates or borrow more money.  This should be of a particular interest given this month's staff 
recommendation to borrow money at a higher cost to pay operational expenses.  It is also of 
serious concern to us that the proposed budget includes a gimmick such as the "Resolution of 
Reimbursement," giving staff advanced authorization to later raid PAYGo revenues to pay for 
O&M (an action that would likely violate cost of service laws in the process).  Staff's refusal to 
provide budget detail should be a matter of grave concern to every member of this board of 
directors; we cannot possibly provide oversight based on PowerPoint presentations and the 
departmental budget numbers the staff has provided. 
 
There is no basis for suspension of the tax rate limitation, especially when MWD is at the same 
time recommending reduction of the Readiness to Serve (RTS) charge:  We have written many 
times about why there is no factual or legal basis for MWD's suspension of the tax rate 
limitation imposed by the Legislature, now embodied in Section 124.5 of the MWD Act.  [See, 
e.g., our August 15, 2015 letter (copy attached, without attachments.)]  With this tax rate 
suspension, MWD will collect over the next two years almost five times the amount of tax 
revenue otherwise allowed under its Act.  MWD does not need to suspend the tax rate 
limitation; it needs a long range finance plan to responsibly structure how it will pay for current 
and anticipated costs, including increased costs of the State Water Project.  There is clearly no 
basis for MWD to impose higher property taxes to ensure its "fiscal integrity," at the very same it 
is proposing to decrease by double digits its other fixed charges, including the RTS charge, which 
is the very tool the Legislature gave MWD to enable it to reduce taxes but maintain fixed cost 
recovery. 
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ALTERNATIVE TREATMENT COST RECOVERY MECHANISM 
 

We would like to emphasize at the outset that we and the Water Authority support prudent 
fixed cost recovery by MWD through cost-of-service-based rates and charges reflecting 
member agencies' respective burdens on, and benefits received from MWD investments.  To be 
successful, the benefits of these investments must be identified in advance, with the 
concurrence and agreement of the member agencies that benefit to pay for those benefits.  (See 
Blue Ribbon Task Force Report dated January 1994, Part I, discussing the importance of 
integrating MWD's IRP and rate structure and warning about the risks associated with MWD 
making major capital investments when no agency is legally obligated to pay.) 
 
MWD's February proposal for fixed treatment cost recovery is legally flawed.  Even though the 
"alternative treatment cost recovery mechanism" is not among the proposed rates described in 
Board Memo 9-2, it remains in the presentation to be made at Workshop #3.  Accordingly, we 
provide comments on the PowerPoint presentation at the Finance and Insurance Committee 
Meeting dated February 23, 2016 (copy attached). 
 
The Proposal does not "Align Charges with Service Commitment/Investment" (slide 5):   The 
statutory duties of a special district, formed under general law, are established by the entity's 
authorizing act.  Whatever treatment facilities and improvements MWD has elected to operate 
for its convenience or at the request of one or more member agencies does not create or 
impose a "duty" to provide treatment services.  Thus, the foundational objective to "align 
charges with MWD's service obligation" -- is flawed; , contrary to statements in the 
presentation, MWD is not "the treated water service provider for Member Agencies," and 
absent a contract, it does not have a service "obligation" or "duty to serve" treated water to its 
member agencies.  To the contrary, as stated in its Official Statement, MWD's member agencies 
"are not required to purchase or use any of the water available from MWD."  (See, for example, 
December 9, 2015 Official Statement at A-27.)   
 
What MWD has is its own service "policy" (Laguna Declaration) and "desire" to serve water – 
treated and untreated -- to its member agencies; however, without a contractual agreement, 
that self-declared desire alone does not establish a duty to serve on the part of MWD or an 
obligation to purchase water from MWD by its member agencies.  MWD has no power to 
restrict the rights of water suppliers within its service area to provide water and water 
treatment to their customers. Accordingly, there is no legal basis for a claim by MWD of legal 
protection from  member agencies exercising their sovereign right to develop and treat water 
supplies. This is the very reason why the Blue Ribbon Task Force identified -- more than 20 years 
ago -- the need for MWD to obtain meaningful member agency commitments to pay before it 
embarks upon large capital spending projects like treatment plants. 
 
Because we are not aware of, and independent research has not disclosed any authority for the 
proposition that MWD has a statutory duty to treat the wholesale water it provides, we strongly 
recommend that the General Counsel provide the board with a legal opinion that supports the 
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assertion that MWD has a legal duty or obligation to serve.  The General Counsel should provide 
this opinion to the board so it may better understand the risks it is taking when it chooses to 
make investments in a declining sales market, when its member agencies increasingly are 
developing -- and should be encouraged to develop – other cost-competitive local water supply 
resources.  Aside from the risk factor, MWD cannot properly conduct a cost of service analysis 
based on flawed legal assumptions. 
 
Determining the allocation of fixed treatment costs based on a proportional share of volume 
during the period 1998-2007 does not conform to proper cost of service methodologies:  No 
cost of service based explanation is provided (and none exists) for assessing fixed treatment cost 
recovery based on the date of the last "significant treatment plant capacity addition."  This is yet 
another result-oriented, arbitrary rate designed to benefit some agencies at the expense of 
others. 
 
Allowing two different tests for minimum demand violates the MWD Act's requirement that 
rates be uniform:  No cost of service based explanation is provided (and none exists) for 
assigning agencies to alternative measures of minimum demand to determine cost recovery.  
The underlying data should be the measure of cost recovery. 
 
It is not possible from the information provided in the PowerPoint presentation (or that has 
otherwise been made available by MWD) to determine what costs have been allocated to 
fixed vs. variable categories; or, what fixed costs are defined as commodity, demand and 
standby related:  We have previously requested the budget and cost of service data necessary 
to understand how MWD has allocated its costs and set its proposed rates, including the 
potential for imposition of an alternative fixed treatment charge.  The data that has been 
provided is fragmentary and out of context.  We again request to be provided with the detailed 
data and supporting detail for the cost allocation formulae for this and other rates and charges. 
 
Finally, the statement that, "MWD has invested in treatment capacity to serve the Member 
Agencies, but today does not require the beneficiaries of demand or standby capacity to pay 
anything for the cost of this dedicated capacity; for the cost of this service," is inaccurate.  In the 
first place, MWD has not dedicated any of its plant capacity to any member agency; second, this 
cost is recovered in the current volumetric treatment rate.  If MWD’s statement were true, then 
there would be additional revenue raised by the fixed plus volumetric approach.  But this is not 
the case, because the total revenue requirement presented by MWD for the fixed plus variable 
alternative is the same as the current methodology.  The current 100 percent volumetric 
methodology collects revenues equal to the "alternative."   
 
The only thing that is clear from the information that has been provided is the intention to alter 
MWD’s current treatment cost recovery, as between and among its member agencies, without 
any demonstrated factual basis for doing so.  While an alternative treatment cost recovery 
mechanism might be justified based on member agencies’ causation of those treatment costs 
and within that limit, and the board's discretion to set legal rates and charges, the current 
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proposal falls short of that objective. It is a sham, not based on cost causation but designed 
solely to achieve the results described at slide 27 of the Presentation, principally, to shift 
additional costs to the Water Authority without any cost justification for doing so. 
 
Sincerely, 

    
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

 
 
Attachments 

1. February 9, 2016 Letter to MWD re 2016 Rate Setting Process and Schedule for Public 
Hearing and Request for Distribution of Cost of Service Report Prior to the Public Hearing 
(with attachments) 

2. February 18, 2016, February 26, 2016, and March 4, 2016 Letters between MWD and the 
Water Authority re PRA request 

3. August 15, 2015 Letter to MWD re Ad Valorem tax rate suspension (without 
attachments) 

4. February 3, 2016 MWD PowerPoint Presentation: Alternative Treatment Cost Recovery 
Mechanism 

5. Blue Ribbon Task Force Report dated January 1994, through Part I: integration of MWD's 
IRP and rate structure 

  

 



               
 
 
 
 
 
 

 
 
 
 

 
 
February 9, 2016 
 
Randy Record 
   Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 
 
RE: 2016 Rate Setting Process and Schedule for Public Hearing 
 Request for Distribution of Cost of Service Report Prior to the Public Hearing 
 
Dear Chairman Record and Members of the Board: 
 
At yesterday's Finance and Insurance Committee meeting, the Chief Financial Officer, Gary 
Breaux, informed the Board that MWD's 2016 Cost of Service Report (which is the basis of its 
proposed 2017 and 2018 rates), will not be presented to the Board or made available to the 
public until the Board's planned Workshop #4, scheduled for March 22, 2016.  That is two weeks 
AFTER the public hearing on the proposed rates and just three weeks prior to the April 12 
board meeting when the rates are proposed to be adopted.  This schedule gives the public NO 
time to review the Cost of Service Report prior to the public hearing, and severely limits the 
amount of time available for MWD's member agencies to review and analyze the Cost of Service 
Report, data and analysis.   
 
In a Feb. 4 letter (attached) to Dawn Chin, Clerk of the Board, the Water Authority formally 
requested “…all of the data and proposed methodology MWD will rely upon for establishing 
rates, charges, surcharges, surcharges or fees for 2017 and 2018… in accordance with 
Government Code Section 54999.7 (d) and (e), which necessarily includes its cost of service 
report.  This law requires MWD to provide all of this data no later than 30 days before rates and 
charges are adopted.  The planned March 22 release of the cost of service report does not 
comply with this requirement.  While MWD’s general counsel has previously contended in 
correspondence, and MWD contended in court that it is not required to comply with 
Government Code Section 54999.7, Judge Karnow specifically ruled 54999.7 applies to MWD. 
 
Aside from the law requiring MWD to make this information available in a timely fashion to 
affected public agencies such as the Water Authority (and the rest of MWD's customer member 
agencies), there is an even more fundamental concern with holding a public hearing on MWD's 
rates without making available to the public in advance, the cost of service report explaining 
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how MWD has allocated its costs and is proposing to set its rates.   
 
How can the public intelligently comment on rates, when the basis for setting those rates has 
not been made available?  Conducting a public hearing without providing the most basic 
information explaining the proposed action by the Board not only lacks transparency, but 
frustrates the very purpose of having a public hearing to obtain input on legislative decisions in 
matters of public policy.   
 
As noted in our February 6, 2016 letter (attached), the Cost of Service Report and analysis has 
historically been made available to the Board and public at the same time as the proposed 
budget, in January or February of each year, thus allowing a meaningful time for review.  We 
object to this new schedule and ask that either the Cost of Service Report be made available at 
least 30-days prior to the scheduled public hearing, or, that the public hearing and rate-setting 
schedule be adjusted to allow at least 30 days for review by all affected public agencies and 
members of the public. 
 
Sincerely, 
 

    
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 
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San Diego County Water Authority
4677 Overland Avenue • San Diego, California 92123-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

MEMBER AGENCIES

Carlsbad
Municipal Water District

City 0f Del Mar

City of Escondido

City of Notional City

City of Oceanside

City of Poway

City of Son Diego

Follbrook
Poblic Utility District

Helio Woter District

Lakeside Water District

Olivenhain
Municipal Water District

february 4, 2016

Dawn Chin
Clerk of the Board
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0153

Re: Written Request for Notice (Government Code Section 54999.7(d));
Request for Data and Proposed Methodology for Establishing Rates and Charges
(Government Code Section 54999.7(e))

Otay Water Dotnct Dear Ms. Chin:
Padre Dam

Municipal Water District

Camp Pendleton The San Diego County Water Authority hereby requests notice of the public meetings
Marine Corps Base and to be provided with all of the data and proposed methodology MWD will rely upon

MsnicipolWaterDistrict for establishing rates, charges, surcharges or fees for 2017 and 2018 (and any other years
Ramona that may be before the board during the current rate cycle) in accordance with

Municipal Water District Government Code Section 54999.7(d) and (e).
Rincon del Diablo

Municipal Water District

San Diegoito Water District Please contact me if you have any questions.
Santa Fe Irrigation District

South Bay Irrigation District Sincerely,

Jnes J. 1”aylor
Acting General Counsel

cc: Maureen Stapleton, SDCWA General Manager
Jeffrey Kightlinger, MWD General Manager
Marcia Scully, MWD General Counsel

A public agency providing a safe and reliable water supply to the San Diego region

Vallecitos Water District

Valley Center
Municipal Water District

Vista Irrigation District

Yoima
Municipal Water District

OTHER
REPRESENTATIVE

County of San Diego

PRINTED ON RECYCLED PAPER
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February 6, 2016 
 
Randy Record and 
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 
 
RE: Board Memo 9-2:  Proposed biennial budget and revenue requirements for fiscal years 

2016/17 and 2017/18; estimated water rates and charges for calendar years 2017 and 
2018 to meet revenue requirements; and ten-year forecast 

 
Dear Chairman Record and Board Members: 
 
The purpose of this letter is to provide preliminary comments and questions on Board Memo 9-
2, proposed biennial budget and revenue requirements (collectively, the "Budget Document") in 
advance of the budget and rate workshops that begin with Monday’s Finance and Insurance 
Committee meeting. 
 
 1.  The Budget Document lacks sufficient detail to understand how MWD has spent 
money or deliberate how MWD is proposing to spend money.  As one example, among many, 
MWD's proposed Demand Management cost summary does not identify any of the projects 
included in either Local Resources Program ($43.7 and $41.9 million, respectively for the 
respective fiscal years) or Future Supply Actions ($4.4 and $2 million, respectively).  The budget 
also lacks projected actual expenditures for fiscal year (FY) 2016; instead, all comparisons are 
budget to budget.  It is important for Board members to consider actual expenditures as well as 
proposed budgets, particularly in light of the very substantial additions and modifications to 
spending that occurred outside of the 2014 budget after it was adopted -- in the hundreds of 
millions of dollars.  We request to be provided with greater detail explaining the proposed 
expenditures at a detail level sufficient to allow the Board to deliberate where savings might be 
achieved, as well as to understand the status or outcomes of past programs and expenditures. 
 
 2.  The Budget Document does not provide any cost of service analysis and lacks 
sufficient detail to understand how MWD's costs should be assigned to rates.  Different than 
past years, the current Budget Document does not include any cost of service analysis.  Why 
has that not been provided?  In addition, the Budget Document does not provide a sufficient 
level of detail or information in order for MWD to defend its rates and establish "cost 
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causation" in accordance with legal requirements.  Using the Demand Management cost 
summary again as an example, it is impossible to identify the proportionate benefits to MWD's 
customer member agencies resulting from the proposed expenditures.  Broad, unsupported 
statements, such as "demand management programs reduce reliance on imported water," and 
"demand management programs reduce demands and burdens on MWD's system," are legally 
insufficient to comply with the common law or California statutory or Constitutional 
requirements that require MWD to conform to cost of service.   
 
While we understand that MWD has appealed Judge Karnow's decision in the rate cases filed by 
the Water Authority, there is an increasing body of case law reaffirming these requirements, and 
clearly establish that they are applicable to water suppliers such as MWD.  As one example, we 
attach a copy of the recent decision of the court in Newhall County Water District v. Castaic Lake 
Water Agency, where a number of arguments by Castaic that are very similar to those made by 
MWD were again rejected by the Court of Appeal.  Chief among them was the argument that 
the water wholesaler need only identify benefits to its customers "collectively," rather than in a 
manner that reflects a reasonable relationship to the customers' respective burdens on, or 
benefits received from the wholesale agency's activities and expenditures.  Contrary to these 
clear legal requirements, MWD's current Budget Document does not provide sufficient 
information to allow Board members or MWD's 26 customer member agencies to determine 
proportionate benefit from MWD's proposed expenditures.  We repeat here for these purposes, 
our request to be provided with a greater level of detail regarding MWD's proposed spending, as 
well as the basis upon which MWD has assessed or may assess proportionate benefit to its 
customers.  We also believe the Board would benefit from a public presentation on current and 
developing case law regarding the applicability of Proposition 26 to wholesale water agencies 
such as MWD, so that it is informed of its legal obligations as Board members in setting rates. 
 
 3.  The Budget Document does not provide any analysis or data to explain or support 
the wide range of variation in proposed increases and decreases in various rate categories.  
The budget describes an "overall rate increase of 4%;" however, that is a meaningless number 
outside of the context of specific rates and charges as applied to MWD's 26 customer member 
agencies, which depends on the type of service or water they buy and what they pay in fixed 
charges.  The following rate increases and decreases are proposed for each of the respective 
fiscal years, without any data or analysis to explain them: 
 

 Tier 1 supply rate increases of 28.8% and 4%; 

 Wheeling rate increases of 6.2% and 4.5%; 

 Treatment surcharge decrease of 10.1%, followed by an increase of 2.2%; 

 Full service untreated rate increases of 12.1% and 4.4%; 

 Full service treated rate increases of 3.9% and 3.7%; 

 Readiness-to-Serve (RTS) charge decreases of 11.8% and 3.7%; and 

 Capacity Charge (CC) decrease of 26.6%, followed by an increase of 8.8%. 
 
There is no demonstration in the Budget Document that MWD's expenses recovered by the RTS 
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and CC will vary to such a degree in FYs 2017 and 2018 to support the very substantial proposed 
decreases in those fixed charges.  Moreover, these sources of fixed cost recovery are being 
reduced at the very same time MWD is proposing to add fixed treatment cost recovery and 
suspend the property tax limitation under Section 124.5.  In addition to the inconsistent logic, 
MWD is reducing the very charges authorized by the Legislature in 1984 so MWD could have 
more fixed revenue in lieu of its reliance on property taxes.  MWD's proposed rates are precisely 
contrary to the intent of Sections 124.5 and 134 of its Act (copies attached).  We ask that the 
General Counsel provide a legal opinion why MWD's actions are not the opposite of what was 
intended by passage of these provisions of the MWD Act. 
 
Absent a justification that is not apparent from the Budget Document, these proposed rate 
increases and decreases appear to be arbitrary and unreasonable.  We ask for the Board's 
support to require staff to provide both data and analysis to support these proposed rates and 
charges so that they may be understood and demonstrated to be based on cost causation 
principles. 
 
 4.  The Budget Document mischaracterizes the Board's PAYGo funding policy and past 
actions; and is now proposing a "Resolution of Reimbursement" to formally authorize use of 
PAYGo revenues to pay for O&M, if necessary.  The Board's PAYGo funding policy was 
historically set at 20 percent.  See attached excerpt from the Board's July 8, 2013 Finance and 
Insurance Committee meeting.  However, MWD staff has for the last several years been using 
PAYGo funds on an "as- and how-needed" basis.  The Board has never deliberated or set a 
PAYGo "target" or "policy" at 60 percent.  Moreover, contrary to what is stated in the Budget 
Document, the 2014 budget included CIP PAYGo funding at 100 percent, with the 2014 ten-year 
forecast stating that it "anticipates funding 100% of the CIP from PAYG and Replacement and 
Refurbishment (R&R) funds for the first three fiscal years, then transitioning to funding 60% of 
the CIP from water sales revenues.”  The absence of a Board policy being applied consistently 
not only fails to accomplish the purpose of PAYGo funding -- to equitably distribute costs of the 
CIP over time -- but exposes MWD to further litigation risk as funds that are collected for one 
purpose (CIP) are used for a different purpose (O&M).  
 
The Board should not adopt the recommended "Resolution of Reimbursement" authorizing staff 
in advance to collect $120 million annually for one purpose (CIP) and potentially use it for 
another (O&M).  This is not only an unsound fiscal strategy, it serves to mask the true condition 
of MWD’s budget and finances, and breaks any possible connection to cost of service.  The 
Board should make a decision now on whether to raise rates, plan to borrow money or, notably 
at this point in the budget process, reduce costs (see also discussion of sales projections, below).  
The General Manager has told the Board (during its discussion of unbudgeted turf removal 
spending last year) that a 7 percent rate increase is necessary to support $100 million in 
spending.  Advance approval and use of PAYGo funds for O&M is nothing more than a hidden, 
de facto 8.4 percent additional rate increase each year. 
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 5.  The 1.7 MAF MWD sales estimate for the next two fiscal years is likely too high and 
if so, will leave the Board with an even larger revenue gap to fill; and the Budget Document 
lacks a fiscally sound contingency plan.  The sales estimate may be too high given MWD's 
current trend at 1.63 MAF (a "sales" number that (at best) misleadingly includes the Water 
Authority's wheeled water) and El Nino conditions that make it unlikely that agencies will 
increase demand for MWD water.  Further, while the board memo states the sales forecast 
accounts for 56,000 AF/year of new local supply from the Claude “Bud” Lewis Carlsbad Seawater 
Desalination Plant and Orange County Water District’s expanded groundwater recycling project, 
no provision has been made for increased local supplies that may reasonably be projected to be 
available to the Los Angeles Department of Water and Power (LADWP).  With a good year on the 
Eastern Sierra -- which is presently tracking the best snow pack on record – MWD sales could be 
reduced by250,000 AF or more, which translates to a negative revenue impact on MWD of 
between $175 million and $350 million.   
 
It is MWD's obligation to forecast revenues responsibly, based on known and reasonably 
anticipated conditions, and plan for the contingency of reduced sales using responsible financial 
management techniques, which do not include budget gimmicks such as adoption of a 
"Resolution of Reimbursement" to shift CIP/PAYGo money to other uses.   
 
We call to the Directors' attention that the proposed budget for FY 2017 already includes a 
revenue deficit of $94.2 million, with MWD intending to withdraw from its reserves to bridge 
the gap.  Similarly, the budget for fiscal year 2018 relies on $23 million from reserves to fill the 
gap.  Since sales may also be less than projected -- as they very well may be, for the reasons 
noted above – the Board must plan now how the revenue gap will be filled.  In this regard, we 
attach another copy of our November 17, 2014 letter suggesting the establishment of balancing 
accounts, allowing the Board to properly manage between good years and bad, rather than 
spending all of the money in good years (as it did this past year on turf removal) and needing to 
raise rates, borrow money or engage in the kind of gimmick represented by the Resolution of 
Reimbursement.  We also ask that discussion of this issue be added to the next budget meeting 
agenda. 
 
 6.  There is no demonstrated justification for suspension of the ad valorem tax 
limitation.  As noted above, MWD is proposing in this budget to reduce the very charges the 
Legislature provided to MWD to be used in lieu of property taxes.  Under these and other 
circumstances, there is no proper basis for MWD to suspend the tax rate limitation; instead, it 
should use the tools provided by the Legislature and included in the MWD Act. 
 
 7.  No information is provided regarding the proposed changes in treatment cost 
recovery.  Leaving aside the complete inconsistency with increasing fixed treatment cost 
recovery while reducing fixed cost recovery overall, when will the detail on the new charge be 
available? 
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 8.  The Budget Document does not explain why MWD's debt service coverage ratios for 
2017 and 2018 are dropping from 2x to 1.6x. A comparison of the financial indices between this 
2016 budget and the 2014 forecast shows a difference of only 50,000 AF of water sales 
reduction each year, yet the debt service ratios are plummeting from 2x to 1.6x. This drop is 
potentially very disturbing based on the aggressive water supply development plans MWD staff 
included in the IRP (and upon which it stated that spending decisions would be proposed and 
made).  This is an important issue and policy discussion the Board must address.   
 
 9.  The CIP numbers contained in the Budget Document don't match the Appendix.  The 
Budget Document includes annual CIP expenditures of $200 million for each of the proposed 
fiscal years; however the CIP Appendix includes expenditures of $246 million and $240 million, 
respectively, for fiscal years 2017 and 2018.  Please explain and correct the discrepancy by 
increasing the budget number or reducing projects contained in the Appendices. 
We will have more extensive comments going forward, and in particular, once additional detail 
is provided as requested in this letter.   
 
We look forward to beginning the budget review process next week and engaging in a 
productive dialog with our fellow directors. 
 
Sincerely, 

    
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 
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SUMMARY 

 Plaintiff Newhall County Water District (Newhall), a retail water purveyor, 

challenged a wholesale water rate increase adopted in February 2013 by the board of 

directors of defendant Castaic Lake Water Agency (the Agency), a government entity 

responsible for providing imported water to the four retail water purveyors in the Santa 

Clarita Valley.  The trial court found the Agency’s rates violated article XIII C of the 

California Constitution (Proposition 26).  Proposition 26 defines any local government 

levy, charge or exaction as a tax requiring voter approval, unless (as relevant here) it is 

imposed “for a specific government service or product provided directly to the payor that 

is not provided to those not charged, and which does not exceed the reasonable costs to 

the local government of providing the service or product.”  (Cal. Const., art. XIII C, § 1, 

subd. (e)(2).)1   

The challenged rates did not comply with this exception, the trial court concluded, 

because the Agency based its wholesale rate for imported water in substantial part on 

Newhall’s use of groundwater, which was not supplied by the Agency.  Consequently, 

the wholesale water cost allocated to Newhall did not, as required, “bear a fair or 

reasonable relationship to [Newhall’s] burdens on, or benefits received from, the 

[Agency’s] activity.”  (Art. XIII C, § 1, subd. (e), final par.) 

 We affirm the trial court’s judgment. 

FACTS 

 We base our recitation of the facts in substantial part on the trial court’s lucid 

descriptions of the background facts and circumstances giving rise to this litigation. 

1. The Parties 

The Agency is a special district and public agency of the state established in 1962 

as a wholesale water agency to provide imported water to the water purveyors in the 

Santa Clarita Valley.  It is authorized to acquire water and water rights, and to provide, 

sell and deliver that water “at wholesale only” for municipal, industrial, domestic and 

                                              
1  All further references to any “article” are to the California Constitution. 
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other purposes.  (Wat. Code Appen., § 103-15.)  The Agency supplies imported water, 

purchased primarily from the State Water Project, to four retail water purveyors, 

including Newhall.   

 Newhall is also a special district and public agency of the state.  Newhall has 

served its customers for over 60 years, providing treated potable water to communities 

near Santa Clarita, primarily to single family residences.  Newhall owns and operates 

distribution and transmission mains, reservoirs, booster pump stations, and 11 active 

groundwater wells.   

Two of the other three retail water purveyors are owned or controlled by the 

Agency:  Santa Clarita Water Division (owned and operated by the Agency) and 

Valencia Water Company (an investor-owned water utility controlled by the Agency 

since December 21, 2012).  Through these two retailers, the Agency supplies about 

83 percent of the water demand in the Santa Clarita Valley.  The Agency’s stated vision 

is to manage all water sales in the Santa Clarita Valley, both wholesale and retail.  

The fourth retailer is Los Angeles County Waterworks District No. 36 (District 

36), also a special district and public agency, operated by the County Department of 

Public Works.  It is the smallest retailer, accounting for less than 2 percent of the total 

water demand.  

2.  Water Sources 

The four retailers obtain the water they supply to consumers from two primary 

sources, local groundwater and the Agency’s imported water.   

The only groundwater source is the Santa Clara River Valley Groundwater Basin, 

East Subbasin (the Basin).  The Basin is comprised of two aquifer systems, the Alluvium 

and the Saugus Formation.  This groundwater supply alone cannot sustain the collective 

demand of the four retailers.  (The Basin’s operational yield is estimated at 37,500 to 

55,000 acre-feet per year (AFY) in normal years, while total demand was projected at 

72,343 AFY for 2015, and 121,877 AFY in 2050.)  

The groundwater basin, so far as the record shows, is in good operating condition, 

with no long-term adverse effects from groundwater pumping.  Such adverse effects 
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(known as overdraft) could occur if the amount of water extracted from an aquifer were 

to exceed the amount of water that recharges the aquifer over an extended period.  The 

retailers have identified cooperative measures to be taken, if needed, to ensure sustained 

use of the aquifer.  These include the continued “conjunctive use” of imported 

supplemental water and local groundwater supplies, to maximize water supply from the 

two sources.  Diversity of supply is considered a key element of reliable water service 

during dry years as well as normal and wet years.  

In 1997, four wells in the Saugus Formation were found to be contaminated with 

perchlorate, and in 2002 and 2005, perchlorate was detected in two wells in the 

Alluvium.  All the wells were owned by the retailers, one of them by Newhall.  During 

this period, Newhall and the two largest retailers (now owned or controlled by the 

Agency) increased their purchases of imported water significantly.   

3. Use of Imported Water 

Until 1987, Newhall served its customers relying only on its groundwater rights.2  

Since 1987, it has supplemented its groundwater supplies with imported water from the 

Agency.   

The amount of imported water Newhall purchases fluctuates from year to year.  In 

the years before 1998, Newhall’s water purchases from the Agency averaged 11 percent 

of its water demand.  During the period of perchlorate contamination (1998-2009), its 

imported water purchases increased to an average of 52 percent of its total demand.  

Since then, Newhall’s use of imported water dropped to 23 percent, and as of 2012, 

                                              
2  Newhall has appropriative water rights that arise from California’s first-in-time-

first-in-right allocation of limited groundwater supplies.  (See El Dorado Irrigation Dist. 

v. State Water Resources Control Board (2006) 142 Cal.App.4th 937, 961 [“ ‘[T]he 

appropriation doctrine confers upon one who actually diverts and uses water the right to 

do so provided that the water is used for reasonable and beneficial uses and is surplus to 

that used by riparians or earlier appropriators.’ ”]; City of Barstow v. Mojave Water 

Agency (2000) 23 Cal.4th 1224, 1241 [“ ‘As between appropriators, . . . the one first in 

time is the first in right, and a prior appropriator is entitled to all the water he needs, up to 

the amount he has taken in the past, before a subsequent appropriator may take any 

[citation].’ ”].) 
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Newhall received about 25 percent of its total water supply from the Agency.  The overall 

average since it began to purchase imported water in 1987, Newhall tells us, is 

30 percent.  

The other retailers, by contrast, rely more heavily on the Agency’s imported water.  

Agency-owned Santa Clarita Water Division is required by statute to meet at least half of 

its water demand using imported water.  (See Wat. Code Appen., § 103-15.1, subd. (d).)  

Agency-controlled Valencia Water Company also meets almost half its demand with 

imported water.   

4. The Agency’s Related Powers and Duties 

As noted above, the Agency’s primary source of imported water is the State Water 

Project.  The Agency purchases that water under a contract with the Department of Water 

Resources.  The Agency also acquires water under an acquisition agreement with the 

Buena Vista Water Storage District and the Rosedale-Rio Bravo Water Storage District, 

and other water sources include recycled water and water stored through groundwater 

banking agreements.  Among the Agency’s powers are the power to “[s]tore and recover 

water from groundwater basins” (Wat. Code Appen., § 103-15.2, subd. (b)), and “[t]o 

restrict the use of agency water during any emergency caused by drought, or other 

threatened or existing water shortage, and to prohibit the wastage of agency water” 

(§ 103-15, subd. (k)).   

In addition, and as pertinent here, the Agency may “[d]evelop groundwater 

management plans within the agency which may include, without limitation, 

conservation, overdraft protection plans, and groundwater extraction charge plans . . . .”  

(Wat. Code Appen., § 103-15.2, subd. (c).)  The Agency has the power to implement 

such plans “subject to the rights of property owners and with the approval of the retail 

water purveyors and other major extractors of over 100 acre-feet of water per year.”  

(Ibid.)   

In 2001, the Legislature required the Agency to begin preparation of a 

groundwater management plan, and provided for the formation of an advisory council 

consisting of representatives from the retail water purveyors and other major extractors.  
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(Wat. Code Appen., § 103-15.1, subd. (e)(1)&(2)(A).)  The Legislature required the 

Agency to “regularly consult with the council regarding all aspects of the proposed 

groundwater management plan.”  (Id., subd. (e)(2)(A).) 

Under this legislative authority, the Agency spearheaded preparation of the 2003 

Groundwater Management Plan for the Basin, and more recently the 2010 Santa Clarita 

Valley Urban Water Management Plan.  These plans were approved by the retailers, 

including Newhall.   

The 2003 Groundwater Management Plan states the overall management 

objectives for the Basin as:  (1) development of an integrated surface water, groundwater, 

and recycled water supply to meet existing and projected demands for municipal, 

agricultural and other water uses; (2) assessment of groundwater basin conditions “to 

determine a range of operational yield values that will make use of local groundwater 

conjunctively with [State Water Project] and recycled water to avoid groundwater 

overdraft”; (3) preservation of groundwater quality; and (4) preservation of interrelated 

surface water resources.  The 2010 Santa Clarita Valley Urban Water Management Plan, 

as the trial court described it, is “an area-wide management planning tool that promotes 

active management of urban water demands and efficient water usage by looking to long-

range planning to ensure adequate water supplies to serve existing customers and future 

demands . . . .”    

5. The Agency’s Wholesale Water Rates 

 The board of directors of the Agency fixes its water rates, “so far as practicable, 

[to] result in revenues that will pay the operating expenses of the agency, . . . provide for 

the payment of the cost of water received by the agency under the State Water Plan, 

provide for repairs and depreciation of works, provide a reasonable surplus for 

improvements, extensions, and enlargements, pay the interest on any bonded debt, and 

provide a sinking or other fund for the payment of the principal of that bonded debt . . . .”  

(Wat. Code Appen., § 103-24, subd. (a).)  The Agency’s operating costs include costs for 

management, administration, engineering, maintenance, water quality compliance, water 

resources, water treatment operations, storage and recovery programs, and studies.   
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 Before the rate changes at issue here, the Agency had a “100 percent variable” rate 

structure.  That means it charged on a per acre-foot basis for the imported water sold, 

known as a “volumetric” rate.  Thus, as of January 1, 2012, retailers were charged $487 

per acre-foot of imported water, plus a $20 per acre-foot charge for reserve funding.  

 Because of fluctuations in the demand for imported water (such as during the 

perchlorate contamination period), the Agency’s volumetric rates result in fluctuating, 

unstable revenues.  The Agency engaged consultants to perform a comprehensive 

wholesale water rate study, and provide recommendations on rate structure options.  The 

objective was a rate structure that would provide revenue sufficiency and stability to the 

Agency, provide cost equity and certainty to the retailers, and enhance conjunctive use of 

the sources of water supply and encourage conservation.  As the Agency’s consultants 

put it, “[t]wo of the primary objectives of cost of service water rates are to ensure the 

utility has sufficient revenue to cover the costs of operating and maintaining the utility in 

a manner that will ensure long term sustainability and to ensure that costs are recovered 

from customers in a way that reflects the demands they place on the system.”  

The general idea was a rate structure with both volumetric and fixed components.  

Wholesale rate structures that include both a fixed charge component (usually calculated 

to recover all or a portion of the agency’s fixed costs of operating, maintaining and 

delivering water) and a volumetric component (generally calculated based on the cost of 

purchased water, and sometimes including some of the fixed costs) are common in the 

industry.  

6. The Challenged Rates 

 The Agency’s consultants presented several rate structure options.  In the end, the 

option the Agency chose (the challenged rates) consisted of two components.  The first 

component is a fixed charge based on each retailer’s three-year rolling average of total 

water demand (that is, its demand for the Agency’s imported water and for groundwater 

not supplied by the Agency).  This fixed charge is calculated by “divid[ing] the Agency’s 

total fixed revenue for the applicable fiscal year . . . by the previous three-year average of 

total water demand of the applicable Retail Purveyor to arrive at a unit cost per acre 
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foot.”  The Agency would recover 80 percent of its costs through the fixed component of 

the challenged rates.  The second component of the Agency’s rate is a variable charge, 

based on a per acre foot charge for imported water.3  

 The rationale for recovering the Agency’s fixed costs in proportion to the retailers’ 

total water demand, rather than their demand for imported water, is this (as described in 

the consultants’ study): 

“This rate structure meets the Agency’s objective of promoting resource 

optimization, conjunctive use, and water conservation.  Since the fixed cost is allocated 

on the basis of each retail purveyor’s total demand, if a retail purveyor conserves water, 

then its fixed charge will be reduced.  Additionally, allocating the fixed costs based on 

total water demand recognizes that imported water is an important standby supply that is 

available to all retail purveyors, and is also a necessary supply to meet future water 

demand in the region, and that there is a direct nexus between groundwater availability 

and imported water use – i.e., it allocates the costs in a manner that bears a fair and 

reasonable relationship to the retail purveyors’ burdens on and benefits from the 

Agency’s activities in ensuring that there is sufficient water to meet the demands of all of 

the retail purveyors and that the supply sources are responsibly managed for the benefits 

of all of the retail purveyors.” 

The rationale continues:  “Moreover, the Agency has taken a leadership role in 

maintaining the health of the local groundwater basin by diversifying the Santa Clarita 

Valley’s water supply portfolio, as demonstrated in the 2003 Groundwater Management 

Plan and in resolving perchlorate contamination of the Saugus Formation aquifer.  Thus, 

since all retail purveyors benefit from imported water and the Agency’s activities, they 

should pay for the reasonable fixed costs of the system in proportion to the demand (i.e. 

                                              
3  There was also a $20 per acre foot reserve charge to fund the Agency’s operating 

reserves, but the Agency reports in its opening brief that it suspended implementation of 

that charge as of July 1, 2013, when reserve fund goals were met earlier than anticipated.  
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burdens) they put on the total water supply regardless of how they utilize individual 

sources of supply.”  

The Agency’s rate study showed that, during the first year of the challenged rates 

(starting July 1, 2013), Newhall would experience a 67 percent increase in Agency 

charges, while Agency controlled retailers Valencia Water Company and Santa Clarita 

Water Division would see reductions of 1.9 percent and 10 percent, respectively.  District 

36 would have a 0.8 percent increase.  The rate study also indicated that, by 2050, the 

impact of the challenged rates on Newhall was expected to be less than under the then-

current rate structure, while Valencia Water Company was expected to pay more.  

Newhall opposed the challenged rates during the ratemaking process.  Its 

consultant concluded the proposed structure was not consistent with industry standards; 

would provide a nonproportional, cross-subsidization of other retailers; and did not fairly 

or reasonably reflect the Agency’s costs to serve Newhall.  Newhall contended the rates 

violated the California Constitution and other California law.  It proposed a rate structure 

that would base the Agency’s fixed charge calculation on the annual demand for 

imported water placed on the Agency by each of its four customers, using a three-year 

rolling average of past water deliveries to each retailer.  

In February 2013, the Agency’s board of directors adopted the challenged rates, 

effective July 1, 2013.  

7. This Litigation  

Newhall sought a writ of mandate directing the Agency to rescind the rates, to 

refund payments made under protest, to refrain from charging Newhall for its imported 

water service “with respect to the volume of groundwater Newhall uses or other services 

[the Agency] does not provide Newhall,” and to adopt a new, lawful rate structure.  

Newhall contended the rates were not proportionate to Newhall’s benefits from, and 

burdens on, the Agency’s service, and were therefore invalid under Proposition 26, 

Proposition 13, Government Code section 54999.7, and the common law of utility 

ratemaking.  
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The trial court granted Newhall’s petition, finding the rates violated Proposition 

26.  The court concluded the Agency had no authority to impose rates based on the use of 

groundwater that the Agency does not provide, and that conversely, Newhall’s use of its 

groundwater rights does not burden the Agency’s system for delivery of imported water.  

Thus the rates bore no reasonable relationship to Newhall’s burden on, or benefit 

received from, the Agency’s service.  The trial court also found the rates violated 

Government Code section 54999.7 (providing that a fee for public utility service “shall 

not exceed the reasonable cost of providing the public utility service” (Gov. Code, 

§ 54999.7, subd. (a)), and violated common law requiring utility charges to be fair, 

reasonable and proportionate to benefits received by ratepayers.  The court ordered the 

Agency to revert to the rates previously in effect until the adoption of new lawful rates, 

and ordered it to refund to Newhall the difference between the monies paid under the 

challenged rates and the monies that would have been paid under the previous rates.  

Judgment was entered on July 28, 2014, and the Agency filed a timely notice of 

appeal. 

DISCUSSION 

 The controlling issue in this case is whether the challenged rates are a tax or a fee 

under Proposition 26.   

1. The Standard of Review 

We review de novo the question whether the challenged rates comply with 

constitutional requirements.  (Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982, 

989-990 (Griffith I).)  We review the trial court’s resolution of factual conflicts for 

substantial evidence.  (Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 

892, 916.)   

2. The Governing Principles 

All taxes imposed by any local government are subject to voter approval.  (Art. 

XIII C, § 2.)  Proposition 26, adopted in 2010, expanded the definition of a tax.  A “tax” 

now includes “any levy, charge, or exaction of any kind imposed by a local government,” 
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with seven exceptions.  (Id., § 1, subd. (e).)  This case concerns one of those seven 

exceptions.   

Under Proposition 26, the challenged rates are not a tax, and are not subject to 

voter approval, if they are “[a] charge imposed for a specific government service or 

product provided directly to the payor that is not provided to those not charged, and 

which does not exceed the reasonable costs to the local government of providing the 

service or product.”  (Art. XIII C, § 1, subd. (e)(2).)  The Agency “bears the burden of 

proving by a preponderance of the evidence” that its charge “is not a tax, that the amount 

is no more than necessary to cover the reasonable costs of the governmental activity, and 

that the manner in which those costs are allocated to a payor bear a fair or reasonable 

relationship to the payor’s burdens on, or benefits received from, the governmental 

activity.”  (Id., subd. (e), final par.) 

3. This Case 

It is undisputed that the Agency’s challenged rates are designed “to recover all of 

its fixed costs via a fixed charge,” and not to generate surplus revenue.  Indeed, Newhall 

recognizes the Agency’s right to impose a fixed water-rate component to recover its fixed 

costs.  The dispute here is whether the fixed rate component may be based in significant 

part on the purchaser’s use of a product – groundwater – not provided by the Agency.   

We conclude the Agency cannot, consistent with Proposition 26, base its 

wholesale water rates on the retailers’ use of groundwater, because the Agency does not 

supply groundwater.  Indeed, the Agency does not even have the statutory authority to 

regulate groundwater, without the consent of the retailers (and other major groundwater 

extractors).  As a consequence, basing its water rates on groundwater it does not provide 

violates Proposition 26 on two fronts.   

First, the rates violate Proposition 26 because the method of allocation does not 

“bear a fair or reasonable relationship to the payor’s burdens on, or benefits received 

from,” the Agency’s activity.  (Art. XIII C, § 1, subd. (e), final par.)  (We will refer to 

this as the reasonable cost allocation or proportionality requirement.) 
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Second, to the extent the Agency relies on its groundwater management activities 

to justify including groundwater use in its rate structure, the benefit to the retailers from 

those activities is at best indirect.  Groundwater management activities are not a “service 

. . . provided directly to the payor that is not provided to those not charged” (art. XIII C, 

§ 1, subd. (e)(2)), but rather activities that benefit the Basin as a whole, including other 

major groundwater extractors that are not charged for those services.   

For both these reasons, the challenged rates cannot survive scrutiny under 

Proposition 26.  The Agency resists this straightforward conclusion, proffering two 

principal arguments, melded together.  The first is that the proportionality requirement is 

measured “collectively,” not by the burdens on or benefits received by the individual 

purveyor.  The second is that the “government service or product” the Agency provides 

to the four water retailers consists not just of providing wholesale water, but also of 

“managing the Basin water supply,” including “management . . . of the Basin’s 

groundwater.”  These responsibilities, the Agency argues, make it reasonable to set rates 

for its wholesale water service by “tak[ing] into account the entire Valley water supply 

portfolio and collective purveyor-benefits of promoting conjunctive use, not just the 

actual amount of Agency imported water purchased by each Purveyor . . . .”   

Neither claim has merit, and the authorities the Agency cites do not support its 

contentions. 

a. Griffin I and the proportionality requirement 

It seems plain to us, as it did to the trial court, that the demand for a product the 

Agency does not supply – groundwater – cannot form the basis for a reasonable cost 

allocation method:  one that is constitutionally required to be proportional to the benefits 

the rate payor receives from (or the burden it places on) the Agency’s activity.  The 

Agency’s contention that it may include the demand for groundwater in its rate structure 

because the proportionality requirement is measured “collectively,” not by the burdens on 

or benefits to the individual retail purveyor, is not supported by any pertinent authority.   

In contending otherwise, the Agency relies on, but misunderstands, Griffith I and 

other cases stating that proportionality “ ‘is not measured on an individual basis,’ ” but 
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rather “ ‘collectively, considering all rate payors,’ ” and “ ‘need not be finely calibrated 

to the precise benefit each individual fee payor might derive.’ ”  (Griffith I, supra, 207 

Cal.App.4th at p. 997, quoting California Farm Bureau Federation v. State Water 

Resources Control Bd. (2011) 51 Cal.4th 421, 438 [discussing regulatory fees under the 

Water Code and Proposition 13].)  As discussed post, these cases do not apply here, for 

one or more reasons.  Griffith I involves a different exemption from Proposition 26, and 

other cases involve Proposition 218, which predated Proposition 26 and has no direct 

application here.  In addition to these distinctions – which do make a difference – the 

cases involved large numbers of payors, who could rationally be (and were) placed in 

different usage categories, justifying different fees for different classes of payors.   

In Griffith I, the defendant city imposed an annual inspection fee for all residential 

rental properties in the city.  The court rejected a claim that the inspection fee was a tax 

requiring voter approval under Proposition 26.  (Griffith I, supra, 207 Cal.App.4th at p. 

987.)  Griffith I involves another of the seven exemptions in Proposition 26, the 

exemption for regulatory fees – charges imposed for the regulatory costs of issuing 

licenses, performing inspections, and the like.  (Art. XIII C, § 1, subd. (e)(3) [expressly 

excepting, from the “tax” definition, a “charge imposed for the reasonable regulatory 

costs to a local government for . . . performing inspections”].)   

The inspection fees in Griffith I met all the requirements of Proposition 26.  The 

city’s evidence showed the fees did not exceed the approximate cost of the inspections.  

(Griffith I, supra, 207 Cal.App.4th at p. 997.)  And the proportionality requirement of 

Proposition 26 was also met:  “The fee schedule itself show[ed] the basis for the 

apportionment,” setting an annual registration fee plus a $20 per unit fee, with lower fees 

for “[s]elf-certifications” that cost the city less to administer, and greater amounts 

charged when reinspections were required.  (Griffith I, at p. 997.)  The court concluded:  

“Considered collectively, the fees are reasonably related to the payors’ burden upon the 

inspection program.  The larger fees are imposed upon those whose properties require 

the most work.”  (Ibid., italics added.)   
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Griffith I did, as the Agency tells us, state that “ ‘the question of proportionality is 

not measured on an individual basis’ ” but rather “ ‘collectively, considering all rate 

payors.’ ”  (Griffith I, supra, 207 Cal.App.4th at p. 997.)  But, as mentioned, Griffith I 

was considering a regulatory fee, not, as here, a charge imposed on four ratepayers for a 

“specific government service or product.”  As Griffith I explained, “ ‘[t]he scope of a 

regulatory fee is somewhat flexible’ ” and “ ‘must be related to the overall cost of the 

governmental regulation,’ ” but “ ‘need not be finely calibrated to the precise benefit each 

individual fee payor might derive.’ ”  (Ibid.)  That, of course, makes perfect sense in the 

context of a regulatory fee applicable to numerous payors; indeed, it would be impossible 

to assess such fees based on the individual payor’s precise burden on the regulatory 

program.  But the inspection fees were allocated by categories of payor, and were based 

on the burden on the inspection program, with higher fees where more city work was 

required.   

Here, there are four payors, with no need to group them in classes to allocate costs.  

The Griffith I concept of measuring proportionality “collectively” simply does not apply. 

Where charges for a government service or product are to be allocated among only four 

payors, the only rational method of evaluating their burdens on, or benefits received 

from, the governmental activity, is individually, payor by payor.  And that is particularly 

appropriate considering the nature of the Proposition 26 exemption in question:  charges 

for a product or service that is (and is required to be) provided “directly to the payor.”  

Under these circumstances, allocation of costs “collectively,” when the product is 

provided directly to each of the four payors, cannot be, and is not, a “fair or reasonable” 

allocation method.  (Art. XIII C, § 1, subd. (e), final par.) 

b. Griffith II – the proportionality requirement and related claims 

 In Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 

586 (Griffith II), the court concluded, among other things, that a groundwater 

augmentation charge complied with the proportionality requirement of Proposition 218.  

The Agency relies on Griffith II, asserting that the court applied the “concept of 

collective reasonableness with respect to rate allocations . . . .”  Further, the case 
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demonstrates, the Agency tells us, that its activities in “management . . . of the Basin’s 

groundwater” justify basing its rates on total water demand, because all four retailers 

benefit from having the Agency’s imported water available, even when they do not use it.  

Neither claim withstands analysis. 

Griffith II involved a challenge under Proposition 218, so we pause to describe its 

relevant points.  Proposition 218 contains various procedural (notice, hearing, and voting) 

requirements for the imposition by local governments of fees and charges “upon a parcel 

or upon a person as an incident of property ownership, including a user fee or charge for 

a property related service.”  (Art. XIII D, § 2, subd. (e).)  Fees or charges for water 

service (at issue in Griffith II) are exempt from voter approval (art. XIII D, § 6, subd. (c)), 

but substantive requirements apply.  These include a proportionality requirement:  that 

the amount of a fee or charge imposed on any parcel or person “shall not exceed the 

proportional cost of the service attributable to the parcel.”  (Id., subd. (b)(3).)   

 In Griffith II, the plaintiffs challenged charges imposed by the defendant water 

management agency on the extraction of groundwater (called a “groundwater 

augmentation charge”).  The defendant agency had been created to deal with the issue of 

groundwater being extracted faster than it is replenished by natural forces, leading to 

saltwater intrusion into the groundwater basin.  (Griffith II, supra, 220 Cal.App.4th at 

p. 590.)  The defendant agency was specifically empowered to levy groundwater 

augmentation charges on the extraction of groundwater from all extraction facilities, 

“ ‘ “for the purposes of paying the costs of purchasing, capturing, storing, and 

distributing supplemental water for use within [defendant’s boundaries].” ’ ”  (Id. at p. 

591.)  The defendant’s strategy to do so had several facets, but its purpose was to reduce 

the amount of water taken from the groundwater basin by supplying water to some 

coastal users, with the cost borne by all users, “on the theory that even those taking water 

from [inland] wells benefit from the delivery of water to [coastal users], as that reduces 

the amount of groundwater those [coastal users] will extract [from their own wells], 

thereby keeping the water in [all] wells from becoming too salty.’ ”  (Id. at pp. 590-591.) 
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Griffith II found the charge complied with the Proposition 218 requirement that 

the charge could not exceed the proportional costs of the service attributable to the parcel.  

(Griffith II, supra, 220 Cal.App.4th at pp. 600-601.)  Proposition 218, the court 

concluded, did not require “a parcel-by-parcel proportionality analysis.”  (Griffith II, at p. 

601.)  The court found defendant’s “method of grouping similar users together for the 

same augmentation rate and charging the users according to usage is a reasonable way to 

apportion the cost of service,” and Proposition 218 “does not require a more finely 

calibrated apportion.”  (Griffith II, at p. 601.)  The augmentation charge “affects those on 

whom it is imposed by burdening them with an expense they will bear proportionately to 

the amount of groundwater they extract at a rate depending on which of three rate classes 

applies.  It is imposed ‘across-the-board’ on all water extractors.  All persons extracting 

water – including any coastal users who choose to do so – will pay an augmentation 

charge per acre-foot extracted.  All persons extracting water and paying the charge will 

benefit in the continued availability of usable groundwater.”  (Griffith II, at pp. 603-604.)   

The court rejected the plaintiffs’ claim the charge for groundwater extraction on 

their parcels was disproportionate because they did not use the agency’s services – that is, 

they did not receive delivered water, as coastal landowners did.  This claim, the court 

said, was based on the erroneous premise that the agency’s only service was to deliver 

water to coastal landowners.  The court pointed out that the defendant agency was created 

to manage the water resources for the common benefit of all water users, and the 

groundwater augmentation charge paid for the activities required to prepare and 

implement the groundwater management program.  (Griffith II, supra, 220 Cal.App.4th at 

p. 600.)  Further, the defendant agency “apportioned the augmentation charge among 

different categories of users (metered wells, unmetered wells, and wells within the 

delivered water zone).”  (Id. at p. 601.)  (The charges were highest for metered wells in 

the coastal zone, and there was also a per acre-foot charge for delivered water.  (Id. at p. 

593 & fn. 4.))  

We see nothing in Griffith II that assists the Agency here.  The Agency focuses on 

the fact that the defendant charged the plaintiff for groundwater extraction even though 
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the plaintiff received no delivered water, and on the court’s statement that the defendant 

was created to manage water resources for the common benefit of all water users.  

(Griffith II, supra, 220 Cal.App.4th at p. 600.)  From this the Agency leaps to the 

erroneous conclusion that the rates here satisfy the proportionality requirement simply 

because all four retailers “benefit from having the Agency’s supplemental water supplies 

available,” even when they do not use them.  This is a false analogy.  In Griffith II, the 

defendant charged all groundwater extractors proportionately for extracting water (and 

had the power to do so), and charged for delivered water as well.  Griffith II does not 

support the imposition of charges based on a product the Agency does not supply.   

We note further that in Griffith II, more than 1,900 parcel owners were subject to 

the groundwater augmentation charge, and they were placed in three different classes of 

water extractors and charged accordingly.  (Griffith II, supra, 220 Cal.App.4th at pp. 593, 

601.)  Here, there are four water retailers receiving the Agency’s wholesale water service, 

none of whom can reasonably be placed in a different class or category from the other 

three.  In these circumstances, to say costs may be allocated to the four purveyors 

“collectively,” based in significant part on groundwater not supplied by the Agency, 

because “they all benefit” from the availability of supplemental water supplies, would 

effectively remove the proportionality requirement from Proposition 26.   

That we may not do.  Proposition 26 requires by its terms an allocation method 

that bears a reasonable relationship to the payor’s burdens on or benefits from the 

Agency’s activity, which here consists of wholesale water service to be provided 

“directly to the payor.”  In the context of wholesale water rates to four water agencies, 

this necessarily requires evaluation on a “purveyor by purveyor” basis.  (Cf. Capistrano 

Taxpayers Assn., Inc. v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493, 1514 

(Capistrano) [“[w]hen read in context, Griffith [II] does not excuse water agencies from 

ascertaining the true costs of supplying water to various tiers of usage”; Griffith II’s 

“comments on proportionality necessarily relate only to variations in property location”; 

“trying to apply [Griffith II] to the [Proposition 218 proportionality] issue[] is fatally 

flawed”].)  
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The Agency’s claim that it is not charging the retailers for groundwater use, and 

its attempt to support basing its rates on total water demand by likening itself to the 

defendant agency in Griffith II, both fail as well.  The first defies reason.  Because the 

rates are based on total water demand, the more groundwater a retailer uses, the more it 

pays under the challenged rates.  The use of groundwater demand in the rate structure 

necessarily means that, in effect, the Agency is charging for groundwater use.   

The second assertion is equally mistaken.  The differences between the Agency 

and the defendant in Griffith II are patent.  In Griffith II, the defendant agency was 

created to manage all water resources, and specifically to deal with saltwater intrusion 

into the groundwater basin.  The Agency here was not.  It was created to acquire water 

and to “provide, sell, and deliver” it.  It is authorized to develop and implement 

groundwater management plans only with the approval of the retail water purveyors (and 

other major groundwater extractors).  In other words, while the Agency functions as the 

lead agency in developing and coordinating groundwater management plans, its only 

authority over groundwater, as the trial court found, is a shared responsibility to develop 

those plans.  Further, in Griffith II, the defendant agency was specifically empowered to 

levy groundwater extraction charges for the purpose of purchasing supplemental water.  

The Agency here was not.  As the trial court here aptly concluded, Griffith II “does not 

aid [the Agency] for the simple reason that [the Agency] has no comprehensive authority 

to manage the water resources of the local groundwater basin and levy charges related to 

groundwater.”4   

Finally, the Agency insists that it “must be allowed to re-coup its cost of service,” 

and that the practice of setting rates to recover fixed expenses, “irrespective of a 

customer’s actual consumption,” was approved in Paland v. Brooktrails Township 

                                              
4  The trial court also observed that, “[a]part from [the Agency’s] lack of authority to 

supply or manage Basin groundwater, Newhall correctly notes that [the Agency] has 

presented no evidence of its costs in maintaining the Basin.”  
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Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th 1358 (Paland).  

Paland has no application here. 

Paland involved Proposition 218.  As we have discussed, Proposition 218 governs 

(among other things) “property related fees and charges” on parcels of property.  Among 

its prohibitions is any fee or charge for a service “unless that service is actually used by, 

or immediately available to, the owner of the property in question.”  (Art. XIII D, § 6, 

subd. (b)(4).)  The court held that a minimum charge, imposed on parcels of property 

with connections to the district’s utility systems, for the basic cost of providing water 

service, regardless of actual use, was “a charge for an immediately available property-

related water or sewer service” within the meaning of Proposition 218, and not an 

assessment requiring voter approval.  (Paland, supra, 179 Cal.App.4th at p. 1362; see id. 

at p. 1371 [“Common sense dictates that continuous maintenance and operation of the 

water and sewer systems is necessary to keep those systems immediately available to 

inactive connections like [the plaintiff’s].”].) 

We see no pertinent analogy between Paland and this case.  This case does not 

involve a minimum charge imposed on all parcels of property (or a minimum charge for 

standing ready to supply imported water).  Newhall does not contest the Agency’s right 

to charge for its costs of standing ready to provide supplemental water, and to recoup all 

its fixed costs.  The question is whether the Agency may recoup those costs using a cost 

allocation method founded on the demand for groundwater the Agency does not supply, 

and is not empowered to regulate without the consent of groundwater extractors.  The 

answer under Proposition 26 is clear:  it may not.  Paland does not suggest otherwise.5 

                                              
5  The parties refer to other recent authorities to support their positions in this case.  

We may not rely on one of them, because the Supreme Court has granted a petition for 

review.  (City of San Buenaventura v. United Water Conservation District (2015) 235 

Cal.App.4th 228, review granted June 24, 2015, S226036.)  The Agency cites the other 

case extensively in its reply brief, but we see nothing in that case to suggest that the 

challenged rates here comply with Proposition 26.  (Great Oaks Water Co. v. Santa Clara 

Valley Water District  242 Cal.App.4th 1187 (Great Oaks).)  
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c. Other claims – conservation and “conjunctive use” 

The Agency attempts to justify the challenged rates by relying on the conservation 

mandate in the California Constitution, pointing out it has a constitutional obligation to 

encourage water conservation.  (Art. X, § 2 [declaring the state’s water resources must 

“be put to beneficial use to the fullest extent of which they are capable, and that the waste 

or unreasonable use or unreasonable method of use of water [must] be prevented”].)  The 

challenged rates comply with this mandate, the Agency contends, because reducing total 

water consumption will result in lower charges, and the rates encourage “a coordinated 

use of groundwater and supplemental water” (conjunctive use).  This argument, too, 

misses the mark. 

                                                                                                                                                  

The Agency’s brief fails to describe the circumstances in Great Oaks.  There, a 

water retailer challenged a groundwater extraction fee imposed by the defendant water 

district.  Unlike this case, the defendant in Great Oaks was authorized by statute to 

impose such fees, and its major responsibilities included “preventing depletion of the 

aquifers from which [the water retailer] extracts the water it sells.”  (Great Oaks, supra, 

242 Cal.App.4th at p. 1197.)  The Court of Appeal, reversing a judgment for the plaintiff, 

held (among other things) that the fee was a property-related charge, and therefore 

subject to some of the constraints of Proposition 218, but was also a charge for water 

service, and thus exempt from the requirement of voter ratification.  (Great Oaks, at p. 

1197.)  The trial court’s ruling in Great Oaks did not address the plaintiff’s contentions 

that the groundwater extraction charge violated three substantive limitations of 

Proposition 218, and the Court of Appeal ruled that one of those contentions (that the 

defendant charged more than was required to provide the property related service on 

which the charge was predicated) could be revisited on remand.  The others were not 

preserved in the plaintiff’s presuit claim, so no monetary relief could be predicated on 

those theories.  (Great Oaks, at pp. 1224, 1232-1234.)    

 

The Agency cites Greak Oaks repeatedly, principally for the statements that the 

“provision of alternative supplies of water serves the long-term interests of extractors by 

reducing demands on the groundwater basin and helping to prevent its depletion,” and 

that it was not irrational for the defendant water district “to conclude that reduced 

demands on groundwater supplies benefit retailers by preserving the commodity on 

which their long-term viability, if not survival, may depend.”  (Great Oaks, supra, 242 

Cal.App.4th at pp. 1248-1249.)  These statements, with which we do not disagree, have 

no bearing on this case, and were made in connection with the court’s holding that the 

trial court erred in finding the groundwater extraction charge violated the statute that 

created and empowered the defendant water district.  (Id. at pp. 1252-1253.)   
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Certainly the Agency may structure its rates to encourage conservation of the 

imported water it supplies.  (Wat. Code, § 375, subd. (a) [public entities supplying water 

at wholesale or retail may “adopt and enforce a water conservation program to reduce the 

quantity of water used by [its customers] for the purpose of conserving the water supplies 

of the public entity”].  But the Agency has no authority to set rates to encourage 

conservation of groundwater it does not supply.  Moreover, article X’s conservation 

mandate cannot be read to eliminate Proposition 26’s proportionality requirement.  (See 

City of Palmdale v. Palmdale Water District (2011) 198 Cal.App.4th 926, 936-937 

[“California Constitution, article X, section 2 is not at odds with article XIII D 

[Proposition 218] so long as, for example, conservation is attained in a manner that ‘shall 

not exceed the proportional cost of the service attributable to the parcel.’ ”]; see id. at p. 

928 [district failed to prove its water rate structure complied with the proportionality 

requirement of Proposition 218]; see also Capistrano, supra, 235 Cal.App.4th at p. 1511, 

quoting City of Palmdale with approval.)  

The Agency also insists that basing its rates only on the demand for the imported 

water it actually supplies – as has long been the case – would “discourage users from 

employing conjunctive use . . . .”  The Agency does not explain how this is so, and we are 

constrained to note that, according to the Agency’s own 2003 Groundwater Management 

Plan, Newhall and the other retailers “have been practicing the conjunctive use of 

imported surface water and local groundwater” for many years.  And, according to that 

plan, the Agency and retailers have “a historical and ongoing working relationship . . . to 

manage water supplies to effectively meet water demands within the available yields of 

imported surface water and local groundwater.”  

In connection, we assume, with its conjunctive use rationale, the Agency filed a 

request for judicial notice, along with its reply brief.  It asked us to take notice of three 

documents and “the facts therein concerning imported water use and local groundwater 

production” by Newhall and the other water retailers.  The documents are the 2014 and 

2015 Water Quality Reports for the Santa Clarita Valley, and a water supply utilization 

table from the 2014 Santa Clarita Valley Water Report published in June 2015.  All of 
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these, the Agency tells us, are records prepared by the Agency and the four retailers, after 

the administrative record in this case was prepared.  The documents “provide further 

support” as to the “cooperative efforts of the Agency and the Purveyors in satisfying 

long-term water supply needs,” and “provide context and useful background to aid in the 

Court’s understanding of this case.”  The Agency refers to these documents in its reply 

brief, pointing out that since 2011, Newhall has increased its imported water purchases 

because of the impact of the current drought on certain of its wells, while retailer 

Valencia Water Company increased groundwater pumping and purchased less imported 

water in 2014.  These cooperative efforts, the Agency says, “reflect the direct benefit to 

Newhall of having an imported water supply available to it, whether or not it maximizes 

use of imported water in a particular year.”  

We deny the Agency’s request for judicial notice.  We see no reason to depart 

from the general rule that courts may not consider evidence not contained in the 

administrative record.  (Western States Petroleum Assn. v. Superior Court (1995) 9 

Cal.4th 559, 564; cf. id. at p. 578 [the exception to the rule in administrative proceedings, 

for evidence that could not have been produced at the hearing through the exercise of 

reasonable diligence, applies in “rare instances” where the evidence in question existed at 

the time of the decision, or in other “unusual circumstances”].)  Denial is particularly 

appropriate where judicial notice has been requested in support of a reply brief to which 

the opposing party has no opportunity to respond, and where the material is, as the 

Agency admits, “further support” of evidence in the record, providing “context and useful 

background.”  These are not unusual circumstances.   

Returning to the point, neither conservation mandates nor the Agency’s desire to 

promote conjunctive use – an objective apparently shared by the retailers – permits the 

Agency to charge rates that do not comply with Proposition 26 requirements.  Using 

demand for groundwater the agency does not supply to allocate its fixed costs may 

“satisf[y] the Agency’s constitutional obligations . . . to encourage water conservation,”  
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but it does not satisfy Proposition 26, and it therefore cannot stand.6  (Cf. Capistrano, 

supra, 235 Cal.App.4th at pp. 1511, 1498 [conservation is to be attained in a manner not 

exceeding the proportional cost of service attributable to the parcel under Proposition 

218; the agency failed to show its tiered rates complied with that requirement].)  

d. Other Proposition 26 requirements  

We have focused on the failure of the challenged rates to comply with the 

proportionality requirement of Proposition 26.  But the rates do not withstand scrutiny for 

another reason as well.  Proposition 26 exempts the Agency’s charges from voter 

approval only if the charge is imposed “for a specific government service or product 

provided directly to the payor that is not provided to those not charged . . . .”  (Italics 

added.)  The only “specific government service or product” the Agency provides directly 

to the retailers, and not to others, is imported water.  As the trial court found:  the Agency 

“does not provide Newhall groundwater.  It does not maintain or recharge aquifers.  It 

does not help Newhall pump groundwater.  Nor does it otherwise contribute directly to 

the natural recharge of the groundwater Newhall obtains from its wells.”    

The groundwater management activities the Agency does provide – such as its 

leadership role in creating groundwater management plans and its perchlorate 

remediation efforts – are not specific services the Agency provides directly to the 

retailers, and not to other groundwater extractors in the Basin.  On the contrary, 

groundwater management services redound to the benefit of all groundwater extractors in 

the Basin – not just the four retailers.  Indeed, implementation of any groundwater 

                                              
6  The Agency also cites Brydon v. East Bay Municipal Utility District (1994) 24 

Cal.App.4th 178 for the principle that, in pursuing a constitutionally and statutorily 

mandated conservation program, “cost allocations . . . are to be judged by a standard of 

reasonableness with some flexibility permitted to account for system-wide complexity.”  

(Id. at p. 193.)  But Brydon predated both Proposition 218 and Proposition 26.  (See 

Capistrano, supra, 235 Cal.App.4th at pp. 1512-1513 [Brydon “simply has no application 

to post-Proposition 218 cases”; “it seems safe to say that Brydon itself was part of the 

general case law which the enactors of Proposition 218 wanted replaced with stricter 

controls on local government discretion”].) 
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management plan is “subject to the rights of property owners and with the approval of the 

retail water purveyors and other major extractors of over 100 acre-feet of water per 

year.”  (Wat. Code Appen., § 103-15.2, subds. (b)&(c), italics added.) 

Certainly the Agency may recover through its water rates its entire cost of service 

– that is undisputed.  The only question is whether those costs may be allocated, 

consistent with Proposition 26, based in substantial part on groundwater use.  They may 

not, because the Agency’s groundwater management activities plainly are not a service 

“that is not provided to those not charged . . . .”  (Art. XIII C, § 1, subd. (e)(2).) 

In light of our conclusion the challenged rates violate Proposition 26, we need not 

consider the Agency’s contention that the rates comply with Government Code 

section 54999.7 and the common law.  Nor need we consider the propriety of the remedy 

the trial court granted, as the Agency raises no claim of error on that point. 

DISPOSITION 

 The judgment is affirmed.  Plaintiff shall recover its costs on appeal. 

 

        GRIMES, J. 

 

 WE CONCUR: 

 

 

  BIGELOW, P. J.    FLIER, J. 
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Transcription 
 

Keith Lewinger (Director, San Diego County Water Authority) 
Tom DeBacker (Controller, Metropolitan Water District of Southern California) 

 
3b: Financial highlights 

 
Finance and Insurance Committee Meeting 

 
July 8, 2013 

 
DeBacker (16:53): That was not based on a percentage. There was a point in time when we did use a 
percentage and that percentage was about 20 percent of the CIP. When we changed from that practice 
we went to a 95 million dollars and that was just to kind of, you know, get us close to what a 20 
percent amount would be, but it was not precisely 20 percent. 
 
Lewinger: So it was meant to represent approximately 20 percent? 
 
DeBacker: Yeah and I was just using that going forward.  
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The Metropolitan Water District Act 

 
 

PREFACE 
 

 This volume constitutes an annotated version of the Metropolitan Water District Act, as 
reenacted by the California State Legislature in 1969 and as amended in 1970, 1971, 1972, 1973, 
1974, 1975, 1976, 1978, 1981, 1984, 1985, 1995, 1998, 1999, 2001, 2004, and 2008. Where 
there is no legislative history given for a section of this act, it is because the section was enacted 
as part of the nonsubstantive revision of the Metropolitan Water District Act, Statutes 1969, 
chapter 209. The editorial work was done by the office of the General Counsel of The 
Metropolitan Water District of Southern California.  To facilitate use of the act, catchlines or 
catchwords enclosed by brackets have been inserted to indicate the nature of the sections which 
follow. Also, a table of contents has been set at the beginning of the act. Such table of contents 
and catchlines or catchwords are not a part of the act as enacted by the Legislature.  This 
annotated act will be kept up to date by means of supplemental pages issued each year in which 
there is a change to the act. 
 
 
 
 
 

(Statutes 1969, ch.209, as amended; 
West’s California Water Code – Appendix Section 109 
Deering’s California Water Code – Uncodified Act 570) 
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A contract between the State and a metropolitan water district for a water supply from the State Water
Resources Development System was a contract for the furnishing of continued water service in the future, payments
by the district being contingent upon performance of contractual duties by the State and not incurred at the outset, so
the district did not incur an indebtedness in excess of that permitted by former Section 5(7) of the Metropolitan
Water District Act (now Sec. 123).

Metropolitan Water District v. Marquardt, 59 Cal.2d 159, 28 Cal. Rptr. 724 (1963).

Sec. 124. [Taxes, Levy and Limitation]

A district may levy and collect taxes on all property within the district for the purposes of
carrying on the operations and paying the obligations of the district, except that such taxes,
exclusive of any tax levied to meet the bonded indebtedness of such district and the interest
thereon, exclusive of any tax levied to meet any obligation to the United States of America or to
any board, department or agency thereof, and exclusive of any tax levied to meet any obligation
to the state pursuant to Section 11652 of the Water Code, shall not exceed five cents ($0.05) on
each such one hundred dollars ($100) of assessed valuation. The term "tax levied to meet the
bonded indebtedness of such district and the interest thereon" as used in this section shall also
include, but shall not be limited to, any tax levied pursuant to Section 287 to pay the principal of,
or interest on, bond anticipation notes and any tax levied under the provisions of any resolution
or ordinance providing for the issuance of bonds of the district to pay, as the same shall become
due, the principal of any term bonds which under the provisions of such resolution or ordinance
are to be paid and retired by call or purchase before maturity with moneys set aside for that
purpose.

Amended by Stats. 1969, ch. 441.
CASE NOTE

An article in a contract between the State and a metropolitan water district for a water supply from the State
Water Resources Development System which article is based upon Water Code Section 11652, requiring the district
to levy a tax to provide for all payments due under the contract, does not contravene former Section 5(8) of the
Metropolitan Water District Act, imposing a limit on taxation, as Section 11652 is a special provision relating only
to taxation to meet obligations from water contracts with state agencies, whereas said Section 5(8) is a general
provision relating to taxation by a district for all purposes and the special provision controls the general provision.

Metropolitan Water District v. Marquardt, 59 Cal.2d 159, 28 Cal. Rptr. 724 (1963).

Sec. 124.5. [Ad valorem Tax Limitation]

Subject only to the exception in this section and notwithstanding any other provision of
law, commencing with the 1990-91 fiscal year any ad valorem property tax levied by a district on
taxable property in the district, other than special taxes levied and collected pursuant to
annexation proceedings pursuant to Articles 1 (commencing with Section 350), 2 (commencing
with Section 360), 3 (commencing with Section 370), and 6 (commencing with Section 405) of
Chapter 1 of Part 7, shall not exceed the composite amount required to pay (1) the principal and
interest on general obligation bonded indebtedness of the district and (2) that portion of the
district's payment obligation under a water service contract with the state which is reasonably
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allocable, as determined by the district, to the payment by the state of principal and interest on
bonds issued pursuant to the California Water Resources Development Bond Act as of the
effective date of this section and used to finance construction of facilities for the benefit of the
district. The restrictions contained in this section do not apply if the board of directors of the
district, following a hearing held to consider that issue, finds that a tax in excess of these
restrictions is essential to the fiscal integrity of the district, and written notice of the hearing is
filed with the offices of the Speaker of the Assembly and the President pro Tempore of the
Senate at least 10 days prior to that date of the hearing.

Added by Stats. 1984, ch. 271.

Sec. 125. [Investment of Surplus Money]

Investment of surplus moneys of a district is governed by Article 1 (commencing with
Section 53600) of Chapter 4, Part 1, Division 2, Title 5 of the Government Code.

Amended by Stats. 1969, ch. 441.

Sec. 125.5 Guidelines for intended use of unreserved fund balances.

On or before June 20, 2002, the board of directors of a district shall adopt a resolution
establishing guidelines for the intended use of unreserved fund balances.  The guidelines shall
require that any disbursement of funds to member public agencies that represents a refund of
money paid for the purchases of water shall be distributed based upon each member agency�s
purchase of water from the district during the previous fiscal year.

Added Stats. 2001 ch 632 §1 (SB350)

Sec. 126. [Dissemination of Information]

A district may disseminate information concerning the activities of the district, and
whenever it shall be found by two-thirds vote of the board to be necessary for the protection of
district rights and properties, the district may disseminate information concerning such rights and
properties, and concerning matters which, in the judgment of the board, may adversely affect
such rights and properties. Expenditures during any fiscal year for the purposes of this section
shall not exceed one-half of one cent ($0.005) for each one hundred dollars ($100) of assessed
valuation of the district.

Sec. 126.5.[Proscription on Use of Public Money for Investigations Relating to Elected
Officials, Advocacy Groups, or Interested Persons: Right to Public Records]

(a)  The Metropolitan Water District of Southern California and its member public
agencies may not expend any public money for contracting with any private entity or person to
undertake research or investigations with regard to the personal backgrounds or the statements of
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board to be equitable, may fix rates for the sale and delivery to member public agencies of water
obtained by the district from one source of supply in substitution for water obtained by the
district from another and different source of supply, and may charge for such substitute water at
the rate fixed for the water for which it is so substituted.

Sec. 134. [Adequacy of Water Rates; Uniformity of Rates]

The Board, so far as practicable, shall fix such rate or rates for water as will result in
revenue which, together with revenue from any water stand-by or availability service charge or
assessment, will pay the operating expenses of the district, provide for repairs and maintenance,
provide for payment of the purchase price or other charges for property or services or other rights
acquired by the district, and provide for the payment of the interest and principal of the bonded
debt subject to the applicable provisions of this act authorizing the issuance and retirement of the
bonds. Those rates, subject to the provisions of this chapter, shall be uniform for like classes of
service throughout the district.

Amended by Stats. 1984, ch. 271

Sec. 134.5. [Water Standby or Availability of Service Charge]

(a) The board may, from time to time, impose a water standby or availability service
charge within a district. The amount of revenue to be raised by the service charge shall be as
determined by the board.

(b) Allocation of the service charge among member public agencies shall be in
accordance with a method established by ordinance or resolution of the board. Factors that may
be considered include, but are not limited to, historical water deliveries by a district; projected
water service demands by member public agencies of a district; contracted water service
demands by member public agencies of a district; service connection capacity; acreage; property
parcels; population, and assessed valuation, or a combination thereof.

(c) The service charge may be collected from the member public agencies of a district. As
an alternative, a district may impose a service charge as a standby charge against individual
parcels within the district.

In implementing this alternative, a district may exercise the powers of a county water
district under Section 31031 of the Water Code, except that, notwithstanding Section 31031 of
the Water Code, a district may (1) raise the standby charge rate above ten dollars ($10) per year
by a majority vote of the board, and (2) after taking into account the factors specified in
subdivision (b), fix different standby charge rates for parcels situated within different member
public agencies.
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November 17, 2014 
 
Brett Barbre and  
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054‐0153 
 
RE:   Finance and Insurance Committee Item 6c – Balancing Accounts 
 
Dear Committee Chair Barbre and Members of the Board: 
 
Thank you for placing the balancing accounts issue on the committee agenda this month.  
 
In September, when staff last presented the item for discussion, we noted that the content of 
the presentation was not responsive to the question, namely, how can revenues from individual 
rates be tracked to improve accountability and ensure compliance with cost‐of‐service 
requirements.  We are disappointed to see that the same non‐responsive staff presentation will 
be made again this month.  
 
The concept of balancing accounts is well‐known and easy to understand.  It is a long‐standing 
accounting practice among private water utilities used to protect both the utility and its 
customers from changes in costs the utility has no ability to control (for example, the weather,) 
and at the same time, ensure that rates accurately reflect the costs of providing service. Because 
MWD now derives significant revenues from transportation services, it is imperative that MWD's 
accounting methods ensure all of its member agencies and ratepayers that the rates they are 
paying are fair, and used for the intended purpose as established during the public rate‐setting 
and cost‐of‐service process.    
 
We are asking that MWD implement an accounting mechanism that tracks revenues from all 
individual rates and expenditures associated with those rates. To the extent that MWD actual 
sales differ from forecasted sales, it may collect more or less than the revenue requirement upon 
which the rate for a particular service is determined.  Discrepancies between revenue 
requirements and actual revenues and expenses are captured through balancing account 
mechanisms, which "true‐up" the actual revenue to the revenue requirement in the following 
year.  This "true‐up" ensures that MWD only collects the revenue requirement for the rate that is 
charged in compliance with applicable law.   
 
We do not understand why MWD would be unwilling to extend its current practice of tracking 
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 treatment and water stewardship rates to also include supply, system access and system power 
rates. We are asking only that MWD account for all of its rates just as it now does for its 
treatment and water stewardship rates.  Tracking rates and revenue collection in this manner 
does not impede MWD's ability to meet bond covenants or any other requirement or function 
described in the staff presentation. 
 
We are also concerned with the position expressed at the last committee meeting that the 
Water Rate Stabilization Fund (WRSF) requirements should flow into a single fund with board 
discretion to expend those funds on any purpose.  The melding of surplus funds received from 
different rates and charges would necessarily lead to cross‐funding of unrelated services.  
Furthermore, the priority for fund flows (dollars in/out) could first be to the separate fund 
accounts for each identified service, rather than flowing first to the WRSF, as is the current 
practice, or sub‐account funds could be created within the WRSF to track and account for 
sources of the “puts” into the WRSF and the “takes” from the fund.  This would ensure 
collections from the rate for each service are accounted for and attributed to that service. 
Surplus collections remaining in that account may then be used to mitigate corresponding rate 
increases in the following years so funds are spent for that service in accordance with cost‐of‐
service and Proposition 26 (2010) requirements. 
 
We look forward to discussing this important transparency issue at the committee and board 
meeting this month. 
 
Sincerely, 

 
Michael T. Hogan 
Director 

Keith Lewinger
Director 

Fern Steiner
Director 

Yen C. Tu 
Director 
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San Diego County Water Authority
4677 Overland Avenue • San Diego, California 921 23-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

March 4, 2016

MEMBER AGENCIES

Carlsbad
Municipal Water District

City of Del Mar

City of Escondido

City of Nahonal City

City oI Oceanside

City of Poway

City of San Diego

Fallbrook
Public Utility District

Helm Water District

Lakeside Water District

Oliveehain
Municipal Water Districi

Otay Water District

Padre Dam
Municipal Water District

Camp Pendleton
Marine Corps Base

Rainbow
Municipal Water District

Ramona
Municipal Water District

Rincan del Diablo
Municipal Water District

San Dieguito Water District

Santa Fe Irrigation District

South Bay Irrigation District

Vallecitus Water District

Valley Center
Municipal Water District

Vista Irrigation District

Yuima
Municipal Water District

OTHER
REPRESENTATIVE

County of San Diego

Marcia Scully, Esq.
General Counsel
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0 153

Re: San Diego Public Records Act Request of February 18, 2016

Dear Ms. Scully:

I have reviewed your February 26 correspondence, which responds to our February 1$
California Public Records Act Request (the “Request”). As you know, the Request seeks
categories of information necessary to evaluate MWD’s current proposed rates for 2017
and 201$.

In your correspondence, you have denied our request for Metropolitan’s financial
planning model, claiming that it is exempt under Government Code section 6254.9 as “a
proprietary software program developed by Metropolitan that contains nondisclosable
formulas and programming code.” As you note, the Water Authority received the
previous financial planning model in 2013. That disclosure, made in litigation, was
subject to a protective order requested by MWD, which for timing reasons, the Water
Authority chose not to challenge at that time. Our Request seeks public disclosure of the
financial planning model, with updated data, relating to the current rate setting process
for 2017 and 2018 rates and charges.

You may or may not be aware, after the protective order was issued, the California
Supreme Court issued a decision that confirms the Water Authority’s position that the
data contained within MWD’s financial planning model is a disclosable public record,
and is not exempt from disclosure under Government Code 6254.9. See Sierra Club v.
Superior Court (2013) 57 Cal.4th 157. Therefore, we ask again that MWD immediately
provide us with its current financial planning model, in a fully functional electronic
format, including all of the data contained therein. If MWD still refuses to do so, we will
have no choice but to commence litigation to obtain this information, which is necessary
in order to analyze how MWD has assigned its costs and set its rates.

As to the other requested records, your correspondence notes that MWD will notify us in
14 days of the date on which you will provide responsive records. However, a delay in
both your response and the production of records is unacceptable since MWD is currently

A public agency providing a safe and reliable water supply to the San Diega regian

PRINTED ON RECYCLED PAPER

Attachment 2



Marcia Scully
March 4, 2016
Page 2

in the process of setting rates that will be formally acted upon by the board at its April 12
board meeting. Given the immediacy of rate adoption, it is evident that the responsive
records, which all seek the underlying data that MWD used in determining its proposed
rates, are readily available and should be immediately disclosed. Since the public hearing
on MWD’s proposed rates is just four days away, and the proposed rates are scheduled to
be adopted on April 12, it is of great public importance that both MWD and the public
receive as much information as possible now. At a minimum, MWD should immediately
provide access to all available data, including any cost of service studies or reports upon
which the data rely, and studies that may have been conducted, and more detailed budget
information to the lowest level of data that MWD collects or uses to develop the budget
(typically, this would include line by line account numbers, by department, including all
activities and programs). Any additional data should also be provided on a rolling
production basis.

Sincerely,

p9
Jam sJ.Tayl

.j Acting Genera ounsel
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THE METROPOLITAN WATER DISTRICT 
OF SOUTHERN CALIFORNIA 

Office of the General Counsel 

February 26, 2016 

James J. Taylor, Esq. 
General Counsel 
San Diego County Water Authority 
4677 Overland A venue 
San Diego, California 92123-1233 

Dear Mr. Taylor: 

Response to Public Records Act Request Dated February 18, 2016 

We received your Public Records Act request, dated February 18, 2016, on that date. A copy of 
your request is attached. 

This response is made in compliance with California Government Code Section 6253(c), which 
requires an agency to notify a person making a request within 10 days whether a request seeks 
disclosable records. We have determined that your request seeks disclosable records, with the 
exception ofMetropolitan's financial planning model, which is exempt from disclosure under 
Government Code Section 6254.9(a) as a proprietary software program developed by 
Metropolitan that contains nondisclosable formulas and programming code.1 

Disclosable records that are responsive to your request, to the extent material has not already 
been provided to the Metropolitan Board, are being collected and will be provided to SDCW A in 
electronic format on DVD(s). 

Pursuant to Government Code Section 6253(c), Metropolitan will notify you within 14 days of 
the date on which we will provide the responsive and disclosable records to you. The 
voluminous amount of records and our need to remove the proprietary formulas and code from 
spreadsheets impact the timing of the production and our ability to state the production date at 

1 SDCW A already received the financial planning model through the rate litigation, subject to the parameters and 
restrictions of the Court's protective order, so SDCWA has had full opportunity to view it and understands its 
operations. 

700 N. Alameda Street, Los Angeles, California 90012 • Mailing Address: Box 54153, Los Angeles, California 90054-0153 •Telephone (213) 217-6000 
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THE METROPOLITAN WATER DISTRICT OF SOUTHERN CALIFORNIA 

James J. Taylor, Esq. 
February 26, 2016 
Page 2 

this time. We will also post this material on-line so it is available to all Metropolitan Board 
members, member agency staff, and the public. In addition, if any Board member would like, 
we will provide the material to them on DVD(s). 

Thank you for your request. Please direct all communications regarding your request to me. 

Very truly yours, 

~/\4f!~u.t~ 
Marcia Scully y 
General Counsel 
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MEMBER AGENCIES 

Carlsbad 
Municipal Water District 

City of Del Mor 

City of Escondido 

City of Notional City 

City of OceonS1de 

City of Poway 

City of San D ego 

Fallbrook 
Public Utility D1stnct 

Hel x Water District 

Lakes de Water D1stnct 

Ol1venho1n 
Mumc1pcl Water 01stnct 

Otey Water Drstnct 

Padre Dam 
Mumc1pol Water D1strlct 

Comp Pendlelon 
Manne Corps Base 

Rainbow 
Municipal Water District 

Romona 
Municipal Water Di1trict 

Rincon del Diab/a 
Municipal Water District 

Son Oieguito Waler District 

Santo Fe Irrigation District 

South Bay Irrigation District 

Yallecitos Water District 

Volley Center 
Municipal Water District 

Vista lrrigolion District 

Yuimo 
Municipal Water District 

OTHER 
REPRESENTATIVE 

County of San Diego 

San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92123-1233 
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org 

February 18, 2016 

Ms. Dawn Chin 
Board Executive Secretary 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

Re: Request for Records Under California Public Records Act 
(California Gov. Code§ 6250 et seq.) 

Dear Ms. Chin: 

On behalf of my client, the San Diego County Water Authority ("SDCWA"), and pursuant to 
the California Public Records Act ("PRA"), California Government Code section 6250 et 
seq., we request the following public records which are in the possession or control of the 
Metropolitan Water District of Southern California (hereinafter "MWD"). "MWD," as used 
herein, includes MWD itself, MWD's officers, representatives, agents, employees, affiliates, 
accountants, consultants, attorneys, MWD's Board of Directors, its individual directors, and 
any and all persons acting on MWD's behalf. "MWD' s Board" and "MWD's Board of 
Directors," as used herein, includes the Board of Directors as a whole, its directors and all 
relevant Standing, Ad Hoc, Special Purpose, Temporary Committees, and all other 
appointments. 

This request applies to every such record that is known to MWD and which MWD can 
locate or discover by reasonably diligent efforts. More specifically, the records that may 
contain information called for by this request include: 

• Documents, communications, letters, memoranda, notes, reports, papers, files, 
books, records, contracts, agreements, telegrams, electronic mail (saved or deleted), 
and other communications sent or received; 

• Printouts, diary entries and calendars, drafts, tables, compilations, tabulations, 
charts, spreadsheets, graphs, recommendations, accounts, worksheets, logs, work 
papers, minutes, notes, summaries, speeches, presentations, and other written 
records or recordings of or relating to any conference, meeting, visit, interview, or 
telephone conversations; 

• Bills, statements, invoices, and other records of any obligation or expenditure, 
cancelled checks, vouchers, receipts, and other records of payment; 

• Financial and statistical data, analyses, surveys and schedules; 
• Audiotapes and videotapes and cassettes and transcripts thereof, affidavits, 

transcripts of testimony, statements, interviews, and conversations; 

A public agency providing a safe and reliable water supply to the San Diego region 
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Ms. Dawn Chin 
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• Printed matter (including published articles, speeches, newspaper clippings, press releases, 
and photographs); and 

• Microfilm and microfiche, disks, computer files, electronically stored data (including the 
metadata associated with any such written and/or spoken content), electronically stored 
information, electronic devices, film, tapes, and other sources from which information can 
be obtained, including materials used in electronic data processing. "Electronic" means 
relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, 
or similar capabilities. "Electronically stored information" means information that is stored 
in an electronic medium, including data, metadata, and all electronically stored data or 
information. 

The term "related to," as used in each category of public record listed below, means directly or 
indirectly, in whole or in part, comprising, referring to, concerning, evidencing, connected with, 
commenting on, affecting, responding to, showing, describing, discussing, analyzing, reflecting or 
constituting. 

The term "rate model," as used in each category of public record listed below, means all documents, 
data, analyses, calculations, studies or other information that constitute, comprise, support or 
describe the manner in which MWD assigns costs to rates, including but not limited to its "financial 
planning model," including the spreadsheet, formulas and programming code. 

If a record responsive to a request was, but no longer is, in your possession, custody, or control, state 
precisely what disposition was made of it (including its present location and who possesses or 
controls it) and identify the person(s) who authorized or ordered such disposition. 

Records produced in response to this request should be produced as they are kept in the usual 
course of business or should be organized and labeled to correspond with the categories in the 
request. All electronically stored information shall be produced in its native format with all 
metadata intact. 

The requested records are: 

1. Any rate model or models used in formulating proposed rates for the 2017 and 2018 
calendar years. 

2. All data, analyses and studies, if any, and cost of service analysis used to generate or 
supporting the rates and charges proposed for the 2017 and 2018 calendar years, as described in 
MWD Board Memo 9-2 dated 2/9/2016 (Finance and Insurance Committee). 

3. All data, analyses and studies, if any, and cost of service analysis used to generate or 
supporting a proposed reduction of the Readiness-to-Serve and Capacity Charges for 2017. 

4. All data, analyses and studies, if any, demonstrating the proportionate benefit each of 
MWD's 26 customer member agencies will receive from the expenditure of revenues collected 
from the rates and charges proposed for the 2017 and 2018 calendar years. 

5. All data, analyses and studies, if any, that support the conclusion that demand 
management programs provide distribution and conveyance system benefits, including 
identification of those parts of the distribution and conveyance system where additional capacity 
is needed and the customer member agencies that benefit from that capacity being made 
available. 
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6. All data, analyses, opinions and studies, if any, that support the conclusion that 
suspension of the property tax restriction in Section 124.5 of the MWD Act is essential to 
MWD's fiscal integrity, as described in MWD Board Memo 9-2 at page 3. 

7. All data, analyses and studies, if any, supporting the findings, conclusions, 
recommendations and water supply development targets identified in MWD's 2015 IRP 
Technical Update Issue Paper Addendum. 

8. All data, analyses and studies, if any, supporting the findings, conclusions, 
recommendations and water supply development targets identified in MWD's Integrated Water 
Resources Plan 2015 Update. 

Within ten ( 10) days of receipt of this PRA request, please contact me at (858) 522-6791 to discuss 
whether MWD has records responsive to this request, the page count and cost of copying the records, 
and whether the documents are also available in electronic format. 

Acting General Counsel 

cc: MWD Public Records Administrator (by email at praadministration@mwdh2o.com) 
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August 15, 2015 
 
Randy Record and  
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054‐0153 
 
RE:  Board Memo 5G‐2 ‐ Adopt (1) the resolution finding that continuing an ad valorem 
tax rate at the  rate levied for fiscal year 2013/14 is essential to Metropolitan's fiscal 
integrity; and (2) the   resolution establishing the tax rate for fiscal year 2014/15  ‐ OPPOSE 
OPTION 1  
  
Dear Chair Record and Board Members, 
 
We have reviewed Board Memo 5G‐2 and OPPOSE the action recommended to be adopted 
by the Board of Directors (i.e., to suspend the tax limitation of Section 124.5, thereby 
increasing the amount of property tax revenue to be collected by MWD). We have stated our 
objections previously, each time MWD has proposed to suspend the property tax rate 
limitations imposed by the Legislature, now embodied in Section 124.5 of the MWD Act.  
Copies of our May 14, June 5 and August 16, 2013 letters are attached for your ease of 
reference (Attachment 1).  We SUPPORT adoption of OPTION 2 as described at page one of 
the Board Memorandum. 
 
We OPPOSE the action recommended by staff because MWD has failed to make the 
requisite factual showing that additional tax revenues are "essential to the fiscal integrity of 
the District." Such a finding would be impossible to make given that MWD has collected 
almost $800 million more than necessary to pay the actual expense items included in its 
adopted budgets over the past three years (even with this spending, MWD still has 
substantial cash reserves that are nearly at the maximum level prescribed by the Board of 
Directors). The fact that the MWD board later chose to spend this rate revenue on 
unbudgeted expenditures does not change the fact that these revenues were available to 
the District and therefore the collection of higher taxes was not, and is not necessary, let 
alone "essential" to the fiscal integrity of the district.  
 
MWD has also failed to show why the other fixed revenue options it has available, such as 
the Readiness‐to‐Serve charge and benefit assessments, are not feasible.  Indeed, it is clear 
from the legislative history of SB 1445 that the Legislature intended that MWD would use 
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  these alternatives in lieu of property taxes. See April 21, 1988 Memorandum from MWD's 
General Counsel to the Subcommittee on Financial Policy (Attachment 2). 
 
Board Memorandum 5G‐2 is incorrect when it states that MWD's fixed costs, particularly its 
fixed State Water Contract obligations, are increasing "in ways unforeseen by the Legislature 
in 1984" (Board Memorandum 5G‐2, last paragraph at page 4). To the contrary, MWD's own 
Report to the California Legislature in Response to AB 322 (March 1984), clearly identified 
that fixed costs of the State Water Project were expected to increase dramatically (excerpts 
from the Report ‐ Figures 18 and 19 ‐ are included as Attachment 3).  
 
We also OPPOSE staff recommendation because MWD has failed to provide the public with 
sufficient information to have a reasonable opportunity to be heard at the public hearing, as 
required by Section 124.5. The Board meeting agenda does not even reference the related 
Committee agenda item. Even if the Board Memorandum is located by a member of the 
public, it asks them to cull through all of the financial information appearing on MWD's web 
site, rather than providing an analysis of MWD's current financial condition, demonstrating 
that increased tax revenues are "essential" to its fiscal integrity within the meaning of the 
statute passed by the Legislature and signed into law (SB 1445).  
 
MWD needs a long‐range finance plan to address how it will pay for current and anticipated 
costs of the State Water Project.  Revenues from property taxes – as one source of revenues, 
fixed or otherwise – should be considered and discussed by the board in the broader context 
of a plan to ensure MWD’s long‐term fiscal sustainability.  Taking action, one year at a time, 
to increase property tax revenues without a comprehensive long‐term fiscal strategy and 
plan does little to assure the public and our ratepayers that MWD is a fiscally prudent and 
sustainable agency.  We would welcome the opportunity to have that dialogue. 
 
Sincerely,  

 
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

 
Attachments: 

1. Water Authority’s Letters to MWD Board (May 14, June 5 and August 16, 2013) 
2. Memorandum from MWD's General Counsel to the Subcommittee on Financial Policy 

(April 21, 1988) 
3. MWD Report to California Legislature in Response to AB 322, excerpts ‐ Figures 18 

and 19 (March 1984) 
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Finance and Insurance Committee 
Meeting 

 

Consideration of 
Alternative Treatment Cost Recovery 

Mechanism 
February 23, 2016  

 2 2 

Objectives-Goals 

• Objective – Fixed Charge Concept 
Cost of Service 

Align charges with service commitment/investment 

Cost recovery – revenue stability 

3 3 

Treatment Fixed Charge Concept 

• 38% of total Treatment revenue requirements 

Cost of Service based: sum of Treatment Demand 
and Standby costs 

Used to develop fixed or demand charge 

 
 

4 4 

Fixed Cost Recovery -  
An Industry Perspective 

• Cost-of-service considerations – What is the cost 
of providing on-demand service and standby 
service? 
 
• Declining water use driving trend to increase 

fixed cost recovery – fixed revenues 
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Align Charges with Service 
Commitment/Investment 

• MWD is the treated water service provider for Member 
Agencies 

• MWD service obligation – be capable of meeting 
average and peak week treated water demands of 
Member Agencies 

• Investment in treatment capacity designed to meet the 
needs of Member Agencies 

• Meet average and peak week demands AND provide 
on-demand and standby capacity 

6 6 

Treatment Fixed Charge Concept 
($ millions) 

FY 2016/17 Treatment Revenue Requirement 

Direct O&M at WTPs $59 

Indirect O&M ( WSO, IT, Eng., HR) 46 

A&G (Legal, Finance, Audit, Ethics) 30 

Capital Costs (Debt, PAYGO) 140 

LESS: Revenue Offsets / Decline in Reserves -18 

TOTAL Net Revenue Requirement $257 

54% of Total 

7 7 

Treatment Fixed Charge Concept 
($ millions) 

FY 2016/17 Treatment  
Revenue Requirement $257 (100%) 

Variable $24   (9%) 

Fixed $233 (91%) 

     Commodity $135 

     Demand $41 

     Standby $57 
38% of 
Total 

8 8 

Current Treatment Surcharge: 
100% Volumetric Cost Recovery 

•  = 

Demand and Standby treatment capacity and reduced 
treated water sales revenue  

Potential for Member Agencies to stop using the MWD 
treatment system and make no contribution to Demand 
and Standby-related costs 

MWD retains the obligation to serve Member Agencies 
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Long-Term Treated Water Demand 
Has Not Materialized 
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WTP Utilization Has Declined 
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Align Charges with Service 
Commitment/Investment 

Cost of Service principles, i.e., pay for the service provided: 
 

Member Agencies pay only when taking treated water and in 
effect require all system users to bear the cost burden for  
demand or standby capacity   
 

MWD has invested in treatment capacity to serve the 
Member Agencies, but today does not require the 
beneficiaries of demand or standby capacity to pay anything 
for the cost of this dedicated capacity; for the cost of this 
service 

12 12 

Fixed Cost Recovery 
Cost-of-Service Perspective 

• Demand or standby service – “…rate charged 
should reflect the cost of having capacity 
reserved and available for the customer.”(1) 

Fixed Demand Charge – reflect peaking costs 
and demands 
Consumption Rate 

(1) AWWA M1 Principles of Water Rates, Fees, and Charges, Sixth Edition 
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Fixed Revenue Recovery is Common 
Agency Wholesale Cost Recovery 

Massachusetts 
Water Resource 
Authority, MA 

Customers are assessed a fixed annual amount based on their proportional 
share of the previous year’s demand.  FY 2015 assessment = $3,239 per 
million gallons.   Fixed revenue recovery = 100%. 

North Texas 
Municipal 
Water District, 
TX 

Customers pay on a volumetric basis.  Fixed costs are recovered under take-
or-pay contracts based on the higher of estimated test-year demand or the 
maximum volume of water used in any previous year.   FY 2016 fixed charge = 
$1.88 per kgal.  Estimated fixed revenue recovery = 85%. 

Upper Trinity 
Regional Water 
District, TX 

Customers pay their proportionate share of demand costs under take-or-pay 
contracts based on a minimum daily volume equal to 18% of their highest 
peak day demand in the preceding five-year period.   FY 2015 annual demand 
charge = $388,110 per MGD.  Estimated fixed revenue recovery under 
minimum take-or-pay contracts = 78%. 
 

San Francisco 
Public Utilities 
Commission, CA 

4 wholesale customers are subject to a take-or-pay requirement specifying a 
minimum annual volume they must purchase.  Estimated fixed revenue 
recovery from wholesale customers under minimum take-of-pay contracts = 
24%. 14 14 

Fixed Revenue Recovery is Common 

Agency Wholesale Cost Recovery 
 Great Lakes Water 
 Authority, MI 

60% of the annual revenue requirement is estimated to be recovered 
through a fixed demand charge; 40% recovered through volumetric rates. 

Jordon Valley 
Water 
Conservancy 
District, UT 

Each wholesale customer has a contracted  take-or-pay minimum purchase 
volume.  Estimated fixed revenue recovery from wholesale customers 
under minimum take-or-pay contracts = 100%. 

Dallas Water 
Utilities, TX 

Wholesale customers pay a fixed demand charge and a volumetric rate.  
The demand charge is based on the higher of current year demand or the 
average of the previous five years. Demand charge is $243,453 per mgd 
per year and the volumetric rate is $0.4305 per kgal. Estimated fixed 
charge revenue from wholesale customers = 60%. 

Portland Water 
Bureau, OR 

Wholesale customers specify a minimum annual “guaranteed purchase 
quantity” as well as seasonal and daily peaking factor.  If actual peaking 
factors exceed those specified, customers must pay a surcharge.   Fixed 
revenue recovery from wholesale customers under minimum take-of-pay 
contracts = 100% 

15 15 

Current Treatment Surcharge: 
100% Volumetric Cost Recovery 

•  = 

Demand and Standby treatment capacity and reduced 
treated water sales revenue  

Potential for Member Agencies to stop using the MWD 
treatment system and make no contribution to Demand and 
Standby-related costs 

MWD retains the obligation to serve Member Agencies 

16 16 

FY 2016/17 Treatment Revenue Requirement   
(Hypothetical Pro Forma – For Example Only) 

 
 Status Quo Treated Surcharge ($/AF) 

Treatment Revenue Requirement $257,479,354 

 Forecasted Treated Water Sales (AF) 822,000 

 Treated Surcharge ($/AF) $313 
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FY 2016/17 Status Quo Treatment Surcharge (100% Volumetric) 
(HYPOTHETICAL PRO FORMA - FOR EXAMPLE ONLY) 

  Member Agency 
 Projected Test Year Treated Water Sales 
            AF                    % x Total Revenue 

Requirement = Member Agency 
Revenue Requirement 

  Anaheim 3,947 0.48% x $257,479,354 = $1,236,208 
  Beverly Hills 10,212 1.24% x 257,479,354 = 3,198,735 
  Burbank 6,354 0.77% x 257,479,354 = 1,990,241 
  Calleguas 88,943 10.82% x 257,479,354 = 27,860,023 
  Central Basin 27,937 3.40% x 257,479,354 = 8,750,956 
  Compton 0 0.00% x 257,479,354 = 87 
  Eastern 53,248 6.48% x 257,479,354 = 16,679,159 
  Foothill 7,461 0.91% x 257,479,354 = 2,337,078 
  Fullerton 7,639 0.93% x 257,479,354 = 2,392,937 
  Glendale 15,693 1.91% x 257,479,354 = 4,915,618 
  Inland Empire 0 0.00% x 257,479,354 = 0 
  Las Virgenes 20,314 2.47% x 257,479,354 = 6,362,979 
  Long Beach 42,391 5.16% x 257,479,354 = 13,278,470 
  Los Angeles 61,097 7.43% x 257,479,354 = 19,137,588 
  MWDOC 141,285 17.19% x 257,479,354 = 44,255,500 
  Pasadena 17,238 2.10% x 257,479,354 = 5,399,667 
  San Diego CWA 97,266 11.83% x 257,479,354 = 30,467,286 
  San Fernando 92 0.01% x 257,479,354 = 28,723 
  San Marino 673 0.08% x 257,479,354 = 210,923 
  Santa Ana 4,929 0.60% x 257,479,354 = 1,543,796 
  Santa Monica 3,920 0.48% x 257,479,354 = 1,227,816 
  Three Valleys 36,641 4.46% x 257,479,354 = 11,477,206 
  Torrance 14,919 1.81% x 257,479,354 = 4,673,233 
  Upper San Gabriel 8,350 1.02% x 257,479,354 = 2,615,453 
  West Basin 103,936 12.64% x 257,479,354 = 32,556,355 
  Western MWD 47,515 5.78% x $257,479,354 = 14,883,317 
   TOTAL 822,000 100.00%      $257,479,354 
        Unit Cost per AF $313 
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Proposed Treatment Rate Design: 
Volumetric + Fixed Revenue Recovery 

• Volumetric Revenue Recovery  = 62% 

 = $/AF  Volumetric Rate 
 

• Fixed Revenue Recovery = 38%  
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Proposed Treatment Rate Design: 
Volumetric + Fixed Revenue Recovery 

2-Part Test for Minimum Demand 

Greater of: 

1. TYRA of Treated Water Sales   OR 

2. Average of 1998 – 2007 Treated Water Sales 

2007 was the last significant treatment                        
plant capacity addition 
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FY 2016/17 Treatment 
Revenue Requirement 
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Status Quo Treatment Surcharge ($/AF) 
 Total Treatment Revenue Requirement $257,479,354 
 Forecast Treated Water Sales (AF) 822,000 
 Treated Surcharge ($/AF) $313 
    

Treatment Fixed Annual Charge ($/AF) 
 Fixed Demand $40,822,844 
 Fixed Standby 56,724,561 
 Total Fixed Charge Revenue Requirement $97,547,405 
 % of Total Revenue Requirement 37.9% 
    
 Fixed Charge Units of Service (AF) 1,341,701 
 Annual Fixed Charge ($/AF) $73 
    

Treatment Volumetric Rate ($/AF) 
 Net Remaining Revenue Requirement $159,931,949 
 % of Total Revenue Requirement 62.1% 
    
 Forecast Treated Water Sales (AF) 822,000 
 Volumetric Rate ($/AF) $195 
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FY 2016/2017 Member Agency Fixed Charge Revenue Requirement (38% Revenue Recovery) 
(HYPOTHETICAL PRO FORMA - FOR EXAMPLE ONLY) 

  Member Agency 

AVG.  
1998 - 2007 

Treated Water 
Sales (AF) 

TYRA  
2006 - 2015 

Treated Water 
Sales (AF) 

Units Used  
in Fixed Charge 

Calculation % of Total 

x Total Fixed 
Charge Revenue 

Requirement 

= 

Member Agency 
Annual Fixed 

Revenue 
Requirement 

  Anaheim 13,134 12,126 13,134 0.98% X $97,547,405 = $954,911 
  Beverly Hills 13,008 11,386 13,008 0.97% x 97,547,405 = 945,725 
  Burbank 12,816 10,089 12,816 0.96% x 97,547,405 = 931,758 
  Calleguas 112,585 114,712 114,712 8.55% x 97,547,405 = 8,340,091 
  Central Basin 67,191 46,198 67,191 5.01% x 97,547,405 = 4,885,071 
  Compton 3,514 1,924 3,514 0.26% x 97,547,405 = 255,451 
  Eastern 73,423 73,323 73,423 5.47% x 97,547,405 = 5,338,173 
  Foothill 11,623 9,933 11,623 0.87% x 97,547,405 = 845,074 
  Fullerton 11,513 11,072 11,513 0.86% x 97,547,405 = 837,031 
  Glendale 25,094 19,585 25,094 1.87% x 97,547,405 = 1,824,421 
  Inland Empire 0 0 0 0.00% x 97,547,405 = 0 
  Las Virgenes 22,106 22,810 22,810 1.70% x 97,547,405 = 1,658,376 
  Long Beach 44,267 36,397 44,267 3.30% x 97,547,405 = 3,218,416 
  Los Angeles 79,762 87,950 87,950 6.56% x 97,547,405 = 6,394,377 
  MWDOC 244,203 204,975 244,203 18.20% x 97,547,405 = 17,754,580 
  Pasadena 21,779 21,181 21,779 1.62% x 97,547,405 = 1,583,398 
  San Diego CWA 251,381 156,458 251,381 18.74% x 97,547,405 = 18,276,450 
  San Fernando 387 206 387 0.03% x 97,547,405 = 28,135 
  San Marino 1,041 931 1,041 0.08% x 97,547,405 = 75,664 
  Santa Ana 15,788 13,331 15,788 1.18% x 97,547,405 = 1,147,853 
  Santa Monica 12,627 9,252 12,627 0.94% x 97,547,405 = 918,014 
  Three Valleys 49,467 41,833 49,467 3.69% x 97,547,405 = 3,596,498 
  Torrance 21,052 18,130 21,052 1.57% x 97,547,405 = 1,530,565 
  Upper San Gabriel 13,963 7,346 13,963 1.04% x 97,547,405 = 1,015,173 
  West Basin 145,421 125,668 145,421 10.84% x 97,547,405 = 10,572,734 
  Western MWD 61,511 63,538 63,538 4.74% x $97,547,405 = 4,619,464 
  TOTAL 1,328,654 1,120,354 1,341,701 100.00%      $97,547,405 

Annual Fixed Charge ($/AF) $73 
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FY 2016/2017 Member Agency Volumetric Revenue Requirement (62% Volumetric) 
(HYPOTHETICAL PRO FORMA - FOR EXAMPLE ONLY) 

  Member Agency 
 Projected Test-Year Treated Water Sales 
                    AF       % 

 
x 

Total  Revenue 
Requirement 

= Member Agency 
Revenue Requirement 

  Anaheim 3,947 0.48% X $159,931,949 = $767,864 
  Beverly Hills 10,212 1.24% x 159,931,949 = 1,986,877 
  Burbank 6,354 0.77% x 159,931,949 = 1,236,228 
  Calleguas 88,943 10.82% x 159,931,949 = 17,305,107 
  Central Basin 27,937 3.40% x 159,931,949 = 5,435,611 
  Compton 0 0.00% x 159,931,949 = 54 
  Eastern 53,248 6.48% x 159,931,949 = 10,360,172 
  Foothill 7,461 0.91% x 159,931,949 = 1,451,664 
  Fullerton 7,639 0.93% x 159,931,949 = 1,486,361 
  Glendale 15,693 1.91% x 159,931,949 = 3,053,310 
  Inland Empire 0 0.00% x 159,931,949 = 0 
  Las Virgenes 20,314 2.47% x 159,931,949 = 3,952,331 
  Long Beach 42,391 5.16% x 159,931,949 = 8,247,852 
  Los Angeles 61,097 7.43% x 159,931,949 = 11,887,212 
  MWDOC 141,285 17.19% x 159,931,949 = 27,489,072 
  Pasadena 17,238 2.10% x 159,931,949 = 3,353,975 
  San Diego CWA 97,266 11.83% x 159,931,949 = 18,924,595 
  San Fernando 92 0.01% x 159,931,949 = 17,841 
  San Marino 673 0.08% x 159,931,949 = 131,014 
  Santa Ana 4,929 0.60% x 159,931,949 = 958,921 
  Santa Monica 3,920 0.48% x 159,931,949 = 762,651 
  Three Valleys 36,641 4.46% x 159,931,949 = 7,129,006 
  Torrance 14,919 1.81% x 159,931,949 = 2,902,754 
  Upper San Gabriel 8,350 1.02% x 159,931,949 = 1,624,575 
  West Basin 103,936 12.64% x 159,931,949 = 20,222,209 
  Western MWD 47,515 5.78% x $159,931,949 = 9,244,694 
  TOTAL 822,000 100.00%    $159,931,949 
        Volumetric $/AF $195 
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Summary of FY 2016/2017 Member Agency Treatment Revenue Requirement Impacts 
(HYPOTHETICAL PRO FORMA - FOR EXAMPLE ONLY) 

  
Status Quo 

Treated Water 
Surcharge 

Proposed Rate Design 

  Member Agency 

Fixed Charge 
Revenue 

Requirement 

Volumetric 
Revenue 

Requirement 

Total 
Revenue 

Requirement 

$ Difference 
From 

Status Quo 

% Difference 
From 

Status Quo 
  Anaheim $1,236,208 $954,911 $767,864 $1,722,775 $486,567 39% 
  Beverly Hills 3,198,735 945,725 1,986,877 2,932,602 (266,132) -8% 
  Burbank 1,990,241 931,758 1,236,228 2,167,985 177,745 9% 
  Calleguas 27,860,023 8,340,091 17,305,107 25,645,198 (2,214,825) -8% 
  Central Basin 8,750,956 4,885,071 5,435,611 10,320,681 1,569,725 18% 
  Compton 87 255,451 54 255,505 255,418 > 100% 
  Eastern 16,679,159 5,338,173 10,360,172 15,698,345 (980,813) -6% 
  Foothill 2,337,078 845,074 1,451,664 2,296,738 (40,340) -2% 
  Fullerton 2,392,937 837,031 1,486,361 2,323,392 (69,545) -3% 
  Glendale 4,915,618 1,824,421 3,053,310 4,877,732 (37,886) -1% 
  Inland Empire 0 0 0 0 0 0% 
  Las Virgenes 6,362,979 1,658,376 3,952,331 5,610,707 (752,272) -12% 
  Long Beach 13,278,470 3,218,416 8,247,852 11,466,268 (1,812,202) -14% 
  Los Angeles 19,137,588 6,394,377 11,887,212 18,281,589 (855,999) -4% 
  MWDOC 44,255,500 17,754,580 27,489,072 45,243,652 988,152 2% 
  Pasadena 5,399,667 1,583,398 3,353,975 4,937,373 (462,295) -9% 
  San Diego CWA 30,467,286 18,276,450 18,924,595 37,201,045 6,733,759 22% 
  San Fernando 28,723 28,135 17,841 45,976 17,253 60% 
  San Marino 210,923 75,664 131,014 206,678 (4,245) -2% 
  Santa Ana 1,543,796 1,147,853 958,921 2,106,774 562,978 36% 
  Santa Monica 1,227,816 918,014 762,651 1,680,665 452,849 37% 
  Three Valleys 11,477,206 3,596,498 7,129,006 10,725,505 (751,701) -7% 
  Torrance 4,673,233 1,530,565 2,902,754 4,433,319 (239,914) -5% 
  Upper San Gabriel 2,615,453 1,015,173 1,624,575 2,639,748 24,295 1% 
  West Basin 32,556,355 10,572,734 20,222,209 30,794,944 (1,761,412) -5% 
  Western MWD 14,883,317 4,619,464 9,244,694 13,864,158 (1,019,159) -7% 
  TOTAL $257,479,354 $97,547,405 $159,931,949 $257,479,354 $0 0%  
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Proposed Treatment Rate Design: 
Volumetric + Fixed Revenue Recovery 

2-Part Test for Minimum Demand 

 

Questions – Concerns from 1-15-16 Manager’s 
Meeting: 

1. How are peak demands captured? 

2. Minimum forever? 
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Correlation Between Annual Treated Sales 
and Treated Peak Day Demands = .95 
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Revenue Requirement Impacts of Peaking Factors in the Minimum Charge 

  Member Agency 

Minimum: > of 1998-2007  
OR  

2006 - 2015 TYRA 

Minimum: > of 1998 - 2007 OR 
2006 - 2015 TYRA AND 
 2013 - 2015 Peaking  $ Difference % Difference 

  Anaheim $1,722,775 $1,880,003 $157,228 9% 
  Beverly Hills 2,932,602 3,056,005 123,402 4% 
  Burbank 2,167,985 2,158,712 (9,274) 0% 
  Calleguas 25,645,198 26,269,066 623,868 2% 
  Central Basin 10,320,681 9,515,216 (805,465) -8% 
  Compton 255,505 197,671 (57,833) -23% 
  Eastern 15,698,345 16,869,107 1,170,761 7% 
  Foothill 2,296,738 2,278,411 (18,326) -1% 
  Fullerton 2,323,392 2,346,647 23,255 1% 
  Glendale 4,877,732 4,869,738 (7,994) 0% 
  Inland Empire 0 0 0 --- 
  Las Virgenes 5,610,707 5,799,214 188,506 3% 
  Long Beach 11,466,268 11,260,314 (205,954) -2% 
  Los Angeles 18,281,589 19,169,363 887,774 5% 
  MWDOC 45,243,652 44,086,858 (1,156,794) -3% 
  Pasadena 4,937,373 5,159,315 221,942 4% 
  San Diego CWA 37,201,045 35,379,254 (1,821,791) -5% 
  San Fernando 45,976 116,636 70,660 154% 
  San Marino 206,678 297,300 90,623 44% 
  Santa Ana 2,106,774 1,956,865 (149,909) -7% 
  Santa Monica 1,680,665 1,678,702 (1,963) 0% 
  Three Valleys 10,725,505 11,372,852 647,347 6% 
  Torrance 4,433,319 4,367,355 (65,964) -1% 
  Upper San Gabriel 2,639,748 2,569,783 (69,965) -3% 
  West Basin 30,794,944 30,246,079 (548,865) -2% 
  Western MWD 13,864,158 14,578,887 714,729 5% 
  TOTAL $257,479,354 $257,479,354 $0 0% 
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Impact of Minimum Requirement 
FY 2016/2017 Member Agency Revenue Requirement Impacts 

(HYPOTHETICAL PRO FORMA - FOR EXAMPLE ONLY) 

Member Agency 

  Option #1 Option #2 Dollar Difference from Status Quo 

Status Quo Treated 
Water Surcharge 

Minimum: > of 1998-
2007 OR 2006-2015 TYRA 

Minimum > of 1998-2007 
OR 2006-2015 TYRA AND 

2013-2015 PEAKING Option #1 Option #2 
Anaheim $1,236,208 $1,722,775 $1,880,003 $486,567 $643,795 
Beverly Hills 3,198,735 2,932,602 3,056,005 (266,132) (142,730) 
Burbank 1,990,241 2,167,985 2,158,712 177,745 168,471 
Calleguas 27,860,023 25,645,198 26,269,066 (2,214,825) (1,590,957) 
Central Basin 8,750,956 10,320,681 9,515,216 1,569,725 764,260 
Compton 87 255,505 197,671 255,418 197,585 
Eastern 16,679,159 15,698,345 16,869,107 (980,813) 189,948 
Foothill 2,337,078 2,296,738 2,278,411 (40,340) (58,666) 
Fullerton 2,392,937 2,323,392 2,346,647 (69,545) (46,290) 
Glendale 4,915,618 4,877,732 4,869,738 (37,886) (45,880) 
Inland Empire 0 0 0 0 0 
Las Virgenes 6,362,979 5,610,707 5,799,214 (752,272) (563,765) 
Long Beach 13,278,470 11,466,268 11,260,314 (1,812,202) (2,018,156) 
Los Angeles 19,137,588 18,281,589 19,169,363 (855,999) 31,776 
MWDOC 44,255,500 45,243,652 44,086,858 988,152 (168,642) 
Pasadena 5,399,667 4,937,373 5,159,315 (462,295) (240,353) 
San Diego CWA 30,467,286 37,201,045 35,379,254 6,733,759 4,911,968 
San Fernando 28,723 45,976 116,636 17,253 87,913 
San Marino 210,923 206,678 297,300 (4,245) 86,378 
Santa Ana 1,543,796 2,106,774 1,956,865 562,978 413,069 
Santa Monica 1,227,816 1,680,665 1,678,702 452,849 450,887 
Three Valleys 11,477,206 10,725,505 11,372,852 (751,701) (104,354) 
Torrance 4,673,233 4,433,319 4,367,355 (239,914) (305,878) 
Upper San Gabriel 2,615,453 2,639,748 2,569,783 24,295 (45,670) 
West Basin 32,556,355 30,794,944 30,246,079 (1,761,412) (2,310,277) 
Western MWD 14,883,317 13,864,158 14,578,887 (1,019,159) (304,430) 
Total $257,479,354 $257,479,354 $257,479,354 $0 $0 
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Minimum Forever? 

• Under Status Quo and All Approaches,  
service levels should be re-defined in 
conjunction with treatment plant 
capacity decisions 
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Recommended Approach 

• Volume Rate and Fixed Charge Based on a 
Minimum 

• Appropriate assignment of demand and 
standby capacity costs 

• Peaking Could be Considered as Part of the 
Fixed Charge Determination 
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Status Quo 

• Maintain Current 100% Volumetric 
Treatment Cost Recovery 

 

 

 

31 31 

Summary 
• Recommended Fixed-Minimum and Volume 

Method 
• Acknowledge treatment cost of service – Demand 

and Standby-related costs 

• Enhance treatment and total system fixed revenue 
recovery 
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San Diego County Water Authority
4677 Overland Avenue • San Diego, California 921 23-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

March 4, 2016

MEMBER AGENCIES

Carlsbad
Municipal Water District

City of Del Mar

City of Escondido

City of Nahonal City

City oI Oceanside

City of Poway

City of San Diego

Fallbrook
Public Utility District

Helm Water District

Lakeside Water District

Oliveehain
Municipal Water Districi

Otay Water District

Padre Dam
Municipal Water District

Camp Pendleton
Marine Corps Base

Rainbow
Municipal Water District

Ramona
Municipal Water District

Rincan del Diablo
Municipal Water District

San Dieguito Water District

Santa Fe Irrigation District

South Bay Irrigation District

Vallecitus Water District

Valley Center
Municipal Water District

Vista Irrigation District

Yuima
Municipal Water District

OTHER
REPRESENTATIVE

County of San Diego

Marcia Scully, Esq.
General Counsel
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0 153

Re: San Diego Public Records Act Request of February 18, 2016

Dear Ms. Scully:

I have reviewed your February 26 correspondence, which responds to our February 1$
California Public Records Act Request (the “Request”). As you know, the Request seeks
categories of information necessary to evaluate MWD’s current proposed rates for 2017
and 201$.

In your correspondence, you have denied our request for Metropolitan’s financial
planning model, claiming that it is exempt under Government Code section 6254.9 as “a
proprietary software program developed by Metropolitan that contains nondisclosable
formulas and programming code.” As you note, the Water Authority received the
previous financial planning model in 2013. That disclosure, made in litigation, was
subject to a protective order requested by MWD, which for timing reasons, the Water
Authority chose not to challenge at that time. Our Request seeks public disclosure of the
financial planning model, with updated data, relating to the current rate setting process
for 2017 and 2018 rates and charges.

You may or may not be aware, after the protective order was issued, the California
Supreme Court issued a decision that confirms the Water Authority’s position that the
data contained within MWD’s financial planning model is a disclosable public record,
and is not exempt from disclosure under Government Code 6254.9. See Sierra Club v.
Superior Court (2013) 57 Cal.4th 157. Therefore, we ask again that MWD immediately
provide us with its current financial planning model, in a fully functional electronic
format, including all of the data contained therein. If MWD still refuses to do so, we will
have no choice but to commence litigation to obtain this information, which is necessary
in order to analyze how MWD has assigned its costs and set its rates.

As to the other requested records, your correspondence notes that MWD will notify us in
14 days of the date on which you will provide responsive records. However, a delay in
both your response and the production of records is unacceptable since MWD is currently

A public agency providing a safe and reliable water supply to the San Diega regian

PRINTED ON RECYCLED PAPER



Marcia Scully
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in the process of setting rates that will be formally acted upon by the board at its April 12
board meeting. Given the immediacy of rate adoption, it is evident that the responsive
records, which all seek the underlying data that MWD used in determining its proposed
rates, are readily available and should be immediately disclosed. Since the public hearing
on MWD’s proposed rates is just four days away, and the proposed rates are scheduled to
be adopted on April 12, it is of great public importance that both MWD and the public
receive as much information as possible now. At a minimum, MWD should immediately
provide access to all available data, including any cost of service studies or reports upon
which the data rely, and studies that may have been conducted, and more detailed budget
information to the lowest level of data that MWD collects or uses to develop the budget
(typically, this would include line by line account numbers, by department, including all
activities and programs). Any additional data should also be provided on a rolling
production basis.

Sincerely,

p9
Jam sJ.Tayl

.j Acting Genera ounsel







San Diego Counfy Wafer Authority
4677 Overland Avenue • San Diego, California 92123-1 233
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org

February 18, 2016

Ms. Dawn Chin
Board Executive Secretary
Metropolitan Water District of Southern California
P.O. Box 54153
Los Angeles, CA 90054-0153

Re: Request for Records Under California Public Records Act
(California Gov. Code § 6250 et seq.)

City of San Diego

Fofbrook Dear Ms. Chin:
Pubkc Uhlty D,str,ct

On behalf of my client, the San Diego County Water Authority (“SDCWA’), and pursuant to
the California Public Records Act (‘PRA”), California Government Code section 6250 et
seq., we request the following public records which are in the possession or control of the
Metropolitan Water District of Southern California (hereinafter “MWD”). “MWD,” as used
herein, includes MWD itself, MWD’s officers, representatives, agents, employees, affiliates,
accountants, consultants, attorneys, MWD’s Board of Directors, its individual directors, and

Mes1neorps Base any and all persons acting on MWD’s behalf. “MWD’s Board” and “MWD’s Board of
Directors,” as used herein, includes the Board of Directors as a whole, its directors and all
relevant Standing, Ad Hoc, Special Purpose, Temporary Committees, and all other

Municipal Water DMrkt appointments.

This request applies to every such record that is known to MWD and which MWD can
locate or discover by reasonably diligent efforts. More specifically, the records that may
contain information called for by this request include:

South Boy Irrigation District

Vallecitos Water District • Documents, communications, letters, memoranda, notes, reports, papers, files,
Valley Center books, records, contracts, agreements, telegrams, electronic mail (saved or deleted),

Municipal Water District
and other communications sent or received;

Vista Irrigation District
Printouts, diary entries and calendars, drafts, tables, compilations, tabulations,

Munesipal Water District charts, spreadsheets, graphs, recommendations, accounts, worksheets, logs, work
papers, minutes, notes, summaries, speeches, presentations, and other written

REPRESENTATWE records or recordings of or relating to any conference, meeting, visit, interview, or
telephone conversations;

County of Son Dega
• Bills, statements, invoices, and other records of any obligation or expenditure,

cancelled checks, vouchers, receipts, and other records of payment;
• Financial and statistical data, analyses, surveys and schedules;
• Audiotapes and videotapes and cassettes and transcripts thereof, affidavits,

transcripts of testimony, statements, interviews, and conversations;

A public agency providing a safe and reliable wafer suppiy to the San Diego region

MEMBER AGENCIES

Carlsbad
Municipal Water District

City 0f Del Mar

City of Escondido

City of National City

City of Oceanside

City of Poway

Helix Water District

Lakeside Water District

Olivenhain
Municipal Water District

Otuy Water District

Padre Does
Municipal Water District

Rainbow
Municipal Water District

Rincon del Diablo
Municipal Water District

Son Diegoito Water District

Santo Fe Irrigation District

PRINTED ON RECYCLED PAPER



Ms. Dawn Chin
february 18, 2016
Page 2

• Printed matter (including published articles, speeches, newspaper clippings, press releases,
and photographs); and

• Microfilm and microfiche, disks, computer files, electronically stored data (including the
metadata associated with any such written and/or spoken content), electronically stored
information, electronic devices, film, tapes, and other sources from which information can
be obtained, including materials used in electronic data processing. “Electronic’ means
relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic,
or similar capabilities. ‘Electronically stored information” means information that is stored
in an electronic medium, including data, metadata, and all electronically stored data or
information.

The term “related to,” as used in each category of public record listed below, means directly or
indirectly, in whole or in part, comprising, referring to, concerning, evidencing, connected with,
commenting on, affecting, responding to, showing, describing, discussing, analyzing, reflecting or
constituting.

The term “rate model,” as used in each category of public record listed below, means all documents,
data, analyses, calculations, studies or other information that constitute, comprise, support or
describe the manner in which MWD assigns costs to rates, including but not limited to its “financial
planning model,” including the spreadsheet, formulas and programming code.

If a record responsive to a request was, but no longer is, in your possession, custody, or control, state
precisely what disposition was made of it (including its present location and who possesses or
controls it) and identify the person(s) who authorized or ordered such disposition.

Records produced in response to this request should be produced as they are kept in the usual
course of business or should be organized and labeled to correspond with the categories in the
request. All electronically stored information shall be produced in its native format with all
metadata intact.

The requested records are:

1. Any rate model or models used in formulating proposed rates for the 2017 and 2018
calendar years.

2. All data, analyses and studies, if any, and cost of service analysis used to generate or
supporting the rates and charges proposed for the 2017 and 2018 calendar years, as described in
MWD Board Memo 9-2 dated 2/9/20 16 (Finance and Insurance Committee).

3. All data, analyses and studies, if any, and cost of service analysis used to generate or
supporting a proposed reduction of the Readiness-to-Serve and Capacity Charges for 2017.

4. All data, analyses and studies, if any, demonstrating the proportionate benefit each of
MWD’s 26 customer member agencies will receive from the expenditure of revenues collected
from the rates and charges proposed for the 2017 and 2018 calendar years.

5. All data, analyses and studies, if any, that support the conclusion that demand
management programs provide distribution and conveyance system benefits, including
identification of those parts of the distribution and conveyance system where additional capacity
is needed and the customer member agencies that benefit from that capacity being made
available.



Ms. Dawn Chin
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6. All data, analyses, opinions and studies, if any, that support the conclusion that
suspension of the property tax restriction in Section 124.5 of the MWD Act is essential to
MWD’s fiscal integrity, as described in MWD Board Memo 9-2 at page 3.

7. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWDs 2015 IRP
Technical Update Issue Paper Addendum.

8. All data, analyses and studies, if any, supporting the findings, conclusions,
recommendations and water supply development targets identified in MWDs Integrated Water
Resources Plan 2015 Update.

Within ten (10) days of receipt of this PRA request, please contact me at (858) 522-6791 to discuss
whether MWD has records responsive to this request, the page count and cost of copying the records,
and whether the documents are also available in electronic format.

Sincerely,

Acting General Counsel

cc: MWD Public Records Administrator (by email at pruadministration@mwdh2o.com)



MEMBER AGENCIES 

Carlsbad 
Municipal Woter Oi$h'ict 

City of Del Mar 

City of Escondido 

San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92123- 1233 
(858) 522-6600 FAX (858) 522-6568 www.sdcwa.org 

February 9, 2016 

Randy Record 
Members of the Board of Directors 

Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

City of Notional Cily R E: 2016 Rate Setting Process and Schedule for Public Hearing 
City of Oceanside 

City of POW<Jy 

City of Sen Diogo 

Fallbrook 
Public Uhlity District 

Helix. Wotet District 

l akeside Water District 

Olivenhoin 
Municipal Water District 

Okly Wolet D1strict 

Padre Dam 
Mun;c.ipol Water DisTrict 

Camp Pendleton 
Morine Corps Boso 

Rainbow 
Municipal Woter District 

Ramona 
Municipal Water Oittrict 

Rincon dol Diablo 
Munkjpol Water District 

Son Dieguito Water OiWict 

Santo Fe Irrigation District 

South Boy Irrigation District 

Vallecitos Woler Di•lritt 

Volley Center 
Munk:ipol Wot#Jf District 

Vista Irrigation District 

Yuima 
Municipal Water District 

OTHER 
REPRESENTATIVE 

County of Sen Diego 

Request for Distribution of Cost of Service Report Prior to the Public Hearing 

Dear Chairman Record and Members of the Board: 

At yesterday's Finance and Insurance Committee meeting, the Chief Financial Officer, Gary 
Breaux, informed the Board that MWD's 2016 Cost of Service Report (which is the basis of its 
proposed 2017 and 2018 rates), w ill not be presented to the Board or made available to the 
public until the Board's planned Workshop #4, scheduled for March 22, 2016. That is two weeks 
AFTER the public hearing on the proposed rates and just three weeks prior to the Apri/12 
board meeting when the rates are proposed to be adopted. This schedule gives the public NO 
time to review the Cost of Service Report prior to the public hearing, and severely limits the 
amount of time available for MWD's member agencies to review and analyze the Cost of Service 
Report, data and analysis . 

In a Feb. 4 letter (attached) to Dawn Chin, Clerk of the Board, the Water Authority formally 
requested " .. . all of the data and proposed methodology MWD will rely upon for establishing 
rates, charges, surcharges, surcharges or fees for 2017 and 2018 .. . in accordance with 
Government Code Section 54999.7 (d) and (e), which necessarily includes its cost of service 
report . This law requires MWD to provide all of this data no later than 30 days before rates and 
charges are adopted. The planned March 22 release of the cost of service report does not 
comply with this requirement. While MWD's general counsel has previously contended in 
correspondence, and MWD contended in court that it is not required to comply with 
Government Code Section 54999.7, Judge Karnow specifically ruled 54999.7 applies to MWD. 

Aside from the law requiring MWD to make this information available in a t imely fashion to 
affected public agencies such as the Water Authority (and the rest of MWD's customer member 
agencies), there is an even more fundamental concern with holding a public hearing on MWD's 
rates without making available to the public in advance, the cost of service report explaining 

A public agency providing a safe and reliable water supply to the San Diego region 
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how MWD has allocated its costs and is proposing to set its rates. 

How can the public intelligently comment on rates, when the basis for setting those rates has 
not been made available? Conducting a public hearing without providing the most basic 
information explaining the proposed action by the Board not only lacks transparency, but 
frustrates the very purpose of having a public hearing to obtain input on legislative decisions in 
matters of public policy. 

As noted in our February 6, 2016 letter (attached), the Cost of Service Report and analysis has 
historically been made available to the Board and public at the same time as the proposed 
budget, in January or February of each year, thus allowing a meaningful time for review. We 
object to this new schedule and ask that either the Cost of Service Report be made available at 
least 30-days prior to the scheduled public hearing, or, that the public hearing and rate-setting 
schedule be adjusted to allow at least 30 days for review by all affected public agencies and 
members of the public. 

Sincerely, 

Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

Attachment 1: Water Authority Acting General Counsel's February 4, 2016 letter RE Request for 
Data and Proposed Methodology for Establishing Rates and Charges 

Attachment 2: Water Authority Delegates' February 6, 2016 letter RE Board Memo 9-2 



MEMBER AGENCIES 

Carlsbad 
Munic.ipol Woler Oistrlcl 

c;ty of Del Mor 

C;ty of Escondido 

C;ty of Notronol C;ty 

City of Oceons;de 

C tyof Poway 

City of Son 0 ego 

Fo lbrook 
Publ;c UN!rty o;srri<t 

Heli.x Water OlslticJ 

lokes<!e Wote< O;mict 

Ohvenhoin 
Munidpol Water Oistrtcl 

Ofoy Water District 

Padre Dom 
Municlpol WoJer Dtstricf 

Camp Pendleton 
Mor;,. Corps Bose 

Ro;nbow 
Municipal Woter Oiskicl 

Romono 
Municipal Water Oistrid 

Rincon del O;obJo 
Muntcipol Water Oistrid 

Son Oieguito Wo1er Oislrid 

Santo Fe krigohon OiMttd 

Soulh Boy lrr;gotion o;stroct 

VoUeciiOs Woler OislricJ 

VoW.y Cantor 
Munldpol Water O;mict 

Vista Irrigation Oiskicl 

Yuimo 
Munidpal Water Obtricl 

OTHER 
REPRESENTATIVE 

County of Son o;ego 

San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92123-1233 
1858) 522-6600 FAX 1858} 522-6568 www.sdcwa.org 

February 4, 2016 

Dawn Chin 
Clerk of the Board 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

Re: Written Request for Notice (Government Code Section 54999.7(d)); 
Request for Data and Proposed Methodology for Establishing Rates and Charges 
(Government Code Section 54999.7(e)) 

Dear Ms. Chin: 

Attachment 1 

The San Diego County Water Authority hereby requests notice of the public meetings 
and to be provided with all of the data and proposed methodology MWD will rely upon 
for establishing rates, charges, surcharges or fees for 2017 and 2018 (and any other years 
that may be before the board during the current rate cycle) in accordance with 
Government Code Section 54999.7(d) and (e). 

Please contact me if you have any questions. 

Sincerely, 

(l:;£0~~ 
Acting General Counsel 

cc: Maureen Stapleton, SDCW A General Manager 
Jeffrey Kightlinger, MWD General Manager 
Marcia Scully, MWD General Counsel 

A public agency providing a safe and reliable water supply to the San Diego region 
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MEMBER AGENCIES 

Carlsbad 
Municipal Woter Oi$h'ict 

City of Del Mar 

City of Escondido 

San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92 123-1233 
(8581 522-6600 FAX (8581 522-6568 www.sdcwa.org 

February 6, 2016 

Randy Record and 

Members of the Board of Directors 
Metropolitan Water District of Southern California 

P.O. Box 54153 
Los Angeles, CA 90054-0153 

Attachment 2 

City of Notional Cily R E: Board Memo 9-2: Proposed biennial budget and revenue requirements for fiscal years 
2016/ 17 and 2017 / 18; estimated water rates and charges for calendar years 2017 and 
2018 to meet revenue requirements; and ten-year forecast 

City of Oceanside 

City of POW<Jy 

City of Sen Diogo 

Fallbrook 
PubficUhlityDistrict Dear Chairman Record and Board Members: 
Helix. Wotet District 

l akeside Water District 

Olivenhoin 
Municipal Water District 

Okly Wolet D1strict 

Padre Dam 
Mun;c.ipol Water DisTrict 

Camp Pendleton 
Morine Corps Boso 

Rainbow 
Municipal Woter District 

Ramona 
Municipal Water Oittrict 

Rincon dol Diablo 
Munkjpol Water District 

Son Dieguito Water OiWict 

Santo Fe Irrigation District 

South Boy Irrigation District 

Vallecitos Woler Di•lritt 

Volley Center 
Munk:ipol Wot#Jf District 

Vista Irrigation District 

Yuima 
Municipal Water District 

OTHER 
REPRESENTATIVE 

County of Sen Diego 

The purpose of this letter is to provide preliminary comments and questions on Board Memo 9-
2, proposed biennial budget and revenue requirements (collectively, the " Budget Document") in 
advance of t he budget and rate workshops that begin with Monday's Finance and Insurance 
Committee meeting. 

1. The Budget Document lacks sufficient detail to understand how MWD has spent 
money or deliberate how MWD is proposing to spend money. As one example, among many, 
MWD's proposed Demand Management cost summary does not identify any of the projects 
included in either Local Resources Program ($43.7 and $41.9 million, respectively for the 
respective fiscal years) or Future Supply Actions ($4.4 and $2 million, respectively). The budget 
also lacks projected actual expenditures for fiscal year (FY) 2016; instead, all comparisons are 
budget to budget. It is important for Board members to consider actual expenditures as well as 
proposed budgets, part icularly in light of the very substantial additions and modifications to 
spending that occurred outside of the 2014 budget after it was adopted -- in the hundreds of 
millions of dollars. We request to be provided with greater detail explaining the proposed 
expenditures at a detail level sufficient to allow the Board to deliberate where savings might be 
achieved, as well as to understand t he status or outcomes of past programs and expenditures. 

2. The Budget Document does not provide any cost of service analysis and lacks 
sufficient detail to understand how MWD's costs should be assigned to rates. Different t han 
past years, the current Budget Document does not include any cost of service analysis. Why 
has t hat not been provided? In addition, the Budget Document does not provide a sufficient 
level of detail or information in order for MWD to defend its rates and establish "cost 

A public agency providing a safe and reliable water supply to the San Diego region 
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causation" in accordance with legal requirements. Using t he Demand Management cost 
summary again as an example, it is impossible to identify the proportionate benefits to MWD's 
customer member agencies resulting from the proposed expenditures. Broad, unsupported 
statements, such as "demand management programs reduce rel iance on imported water," and 
"demand management programs reduce demands and burdens on MWD's system," are legally 
insufficient to comply with the common law or California statutory or Constitutional 
requirements that requi re MWD to conform to cost of service. 

While we understand that MWD has appealed Judge Karnow's decision in the rate cases filed by 
the Water Authority, there is an increasing body of case law reaffirming these requirements, and 
clearly establish that they are applicable to water suppliers such as MWD. As one example, we 
attach a copy of the recent decision of the court in Newhall County Water District v. Castaic Lake 
Water Agency, where a number of arguments by Castaic that are very similar to those made by 
MWD were again rejected by t he Court of Appeal. Chief among them was the argument that 
the water wholesaler need only identify benefits to its customers "collectively," rather than in a 
manner that reflects a reasonable relat ionship to the customers' respective burdens on, or 
benefits received from t he wholesale agency's activities and expenditures. Contrary to these 
clear legal requirements, MWD's current Budget Document does not provide sufficient 
information to allow Board members or MWD's 26 customer member agencies to determine 
proportionate benefit from MWD's proposed expenditures. We repeat here for t hese purposes, 
our request to be provided with a greater level of detail regarding MWD's proposed spending, as 
well as t he basis upon which MWD has assessed or may assess proportionate benefit to its 
customers. We also believe the Board would benefit from a public presentation on current and 
developing case law regarding the applicability of Proposition 26 to wholesale water agencies 
such as MWD, so that it is informed of its legal obligations as Board members in setting rates. 

3. The Budget Document does not provide any analysis or data to explain or support 
the wide range of variation in proposed increases and decreases in various rate categories. 
The budget describes an "overall rate increase of 4%;" however, that is a meaningless number 
outside of the context of specific rates and charges as applied to MWD's 26 customer member 
agencies, which depends on t he type of service or water t hey buy and what t hey pay in fixed 
charges. The following rate increases and decreases are proposed for each of the respective 
fiscal years, without any data or analysis to explain them: 

• Tier 1 supply rate increases of 28.8% and 4%; 
• Wheeling rate increases of 6.2% and 4.5%; 
• Treatment surcharge decrease of 10.1%, followed by an increase of 2.2%; 
• Full service untreated rate increases of 12.1% and 4.4%; 
• Full service treated rate increases of 3.9% and 3.7%; 
• Readiness-to-Serve (RTS) charge decreases of 11.8% and 3.7%; and 
• Capacity Charge (CC) decrease of 26.6%, followed by an increase of 8.8%. 

There is no demonstration in t he Budget Document that MWD's expenses recovered by t he RTS 



MWD Chainnan Record and Members of the Board 
Febnuuy 6, 2016 
Page 3 

Attachment 2 

and CC will vary to such a degree in FYs 2017 and 2018 to support the very substantial proposed 
decreases in those fixed charges. Moreover, these sources of f ixed cost recovery are being 
reduced at the very same time MWD is proposing to add fixed treatment cost recovery and 
suspend the property tax limitation under Section 124.5. In addition to the inconsistent logic, 
MWD is reducing the very charges authorized by the Legislature in 1984 so MWD could have 
more fixed revenue in lieu of its reliance on property taxes. MWD's proposed rates are precisely 
contrary to the intent of Sections 124.5 and 134 of its Act (copies attached). We ask that the 
General Counsel provide a legal opinion why MWD's actions are not the opposite of what was 
intended by passage of these provisions of the MWD Act. 

Absent a just ification t hat is not apparent from the Budget Document, these proposed rate 
increases and decreases appear to be arbitrary and unreasonable. We ask for t he Board's 
support to require staff to provide both data and analysis to support t hese proposed rates and 
charges so t hat they may be understood and demonstrated to be based on cost causation 
principles. 

4. The Budget Document mischaracterizes the Board's PA YGo funding policy and past 
actions; and is now proposing a "Resolution of Reimbursement" to formally authorize use of 
PAYGo revenues to pay for O&M, if necessary. The Board 's PAYGo fund ing policy was 
historically set at 20 percent. See attached excerpt from t he Board's July 8, 2013 Finance and 
Insurance Committee meeting. However, MWD staff has for t he last several years been using 
PAYGo funds on an "as- and how-needed" basis. The Board has never deliberated or set a 
PAYGo "target" or "policy" at 60 percent. Moreover, contrary to what is stated in t he Budget 
Document, the 2014 budget included CIP PAYGo funding at 100 percent, with the 2014 ten-year 
forecast stating that it "anticipates funding 100% of the CIP from PAYG and Replacement and 
Refurbishment (R&R) funds for the f irst three fiscal years, t hen transitioning to funding 60% of 
the CIP from water sales revenues." The absence of a Board policy being applied consistently 
not only fails to accomplish the purpose of PAYGo funding-- to equitably distribute costs of the 
CIP over time-- but exposes MWD to further litigation risk as funds that are collected for one 
purpose (CIP) are used for a different purpose (O&M). 

The Board should not adopt the recommended "Resolution of Reimbursement" authorizing staff 
in advance to collect $120 million annually for one purpose (CIP) and potentially use it for 
another (O&M). This is not only an unsound fiscal strategy, it serves to mask the true condition 
of MWD's budget and finances, and breaks any possible connection to cost of service. The 
Board should make a decision now on whether to raise rates, plan to borrow money or, notably 
at this point in the budget process, reduce costs (see also discussion of sales projections, below). 
The General Manager has told t he Board (during its discussion of unbudgeted turf remova l 
spending last year) that a 7 percent rate increase is necessary to support $100 million in 
spending. Advance approval and use of PAYGo funds for O&M is nothing more t han a hidden, 
de facto 8.4 percent additional rate increase each year. 
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5. The 1.7 MAF MWD sales estimate for the next two fiscal years is likely too high and 
if so~ will/eave the Board with an even larger revenue gap to fill; and the Budget Document 
lacks a fiscally sound contingency plan. The sales estimate may be too high given MWD's 
current trend at 1.63 MAF (a "sales" number that (at best) misleadingly includes the Water 
Authority's wheeled water) and El Nino conditions that make it unlikely that agencies will 
increase demand for MWD water. Further, while the board memo states t he sales forecast 
accounts for 56,000 AF/year of new local supply from the Claude "Bud" Lewis Carlsbad Seawater 
Desalination Plant and Orange County Water District's expanded groundwater recycling project, 
no provision has been made for increased local supplies t hat may reasonably be projected to be 
available to the Los Angeles Department of Water and Power (LADWP). With a good year on t he 
Eastern Sierra --which is presently tracking the best snow pack on record - MWD sales could be 
reduced by250,000 AF or more, which t ranslates to a negat ive revenue impact on MWD of 
between $175 million and $350 million. 

It is MWD's obligation to forecast revenues responsibly, based on known and reasonably 
anticipated conditions, and plan for the contingency of reduced sales using responsible financial 
management techniques, which do not include budget gimmicks such as adoption of a 
"Resolution of Reimbursement" to shift CIP/PAYGo money to other uses. 

We call to the Directors' attention that the proposed budget for FY 2017 already includes a 
revenue deficit of $94.2 million, with MWD intending to withdraw from its reserves to bridge 
the gap. Similarly, the budget for fiscal year 2018 relies on $23 million from reserves to fi ll the 
gap. Since sales may also be less than projected --as they very well may be, for the reasons 
noted above- t he Board must plan now how t he revenue gap will be filled. In this regard, we 
attach another copy of our November 17, 2014 letter suggesting the establishment of balancing 
accounts, allowing the Board to properly manage between good years and bad, rather t han 
spending all of the money in good years (as it did this past year on turf remova l) and needing to 
raise rates, borrow money or engage in t he kind of gimmick represented by t he Resolution of 
Reimbursement. We also ask that discussion of this issue be added to the next budget meeting 
agenda. 

6. There is no demonstrated justification for suspension of the ad valorem tax 
limitation. As noted above, MWD is proposing in this budget to reduce t he very charges t he 
Legislature provided to MWD to be used in lieu of property taxes. Under these and other 
circumstances, t here is no proper basis for MWD to suspend the tax rate limitation; instead, it 
should use t he tools provided by the Legislature and included in the MWD Act . 

7. No information is provided regarding the proposed changes in treatment cost 
recovery. Leaving aside the complete inconsistency with increasing f ixed treatment cost 
recovery while reducing fixed cost recovery overall, when will the detail on t he new charge be 
available? 
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8. The Budget Document does not explain why MWD's debt service coverage ratios for 
2017 and 2018 are dropping from 2x to 1.6x. A comparison of the financial indices between this 
2016 budget and the 2014 forecast shows a difference of only 50,000 AF of water sales 
reduction each year, yet the debt service ratios are plummeting from 2x to 1.6x. This drop is 
potentially very disturbing based on the aggressive water supply development plans MWD staff 
included in the IRP (and upon which it stated t hat spending decisions would be proposed and 
made). Th is is an important issue and policy discussion the Board must address. 

9. The CIP numbers contained in the Budget Document don't match the Appendix. The 
Budget Document includes annual CIP expenditures of $200 million for each of the proposed 
fiscal years; however the CIP Appendix includes expenditures of $246 million and $240 million, 
respectively, for fiscal years 2017 and 2018. Please explain and correct the discrepancy by 
increasing t he budget number or reducing projects contained in the Appendices. 
We will have more extensive comments going forward, and in particular, once additional detail 
is provided as requested in t his letter. 

We look forward to beginning the budget review process next week and engaging in a 
productive dialog with our fellow directors. 

Sincerely, 

~ l:;;id~ ~~ 
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

Attachment 1: Appellate Court Decision -Newhall County Water District v. Castaic Lake Water 
Agency 

Attachment 2: Excerpt from the Board's July 8, 2013 Finance and Insurance Committee Meeting 
Attachment 3: MWD Act Sections 124.5 and 134 
Attachment 4: Water Authority's November 17, 2014 Letter REBalancing Accounts 
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CERTIFIED FOR PUBLICATION 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT 

DIVISION EIGHT 

NEWHALL COUNTY WATER 
DISTRICT, 

Plaintiff and Respondent, 

v . 

CASTAIC LAKE WATER AGENCY et 
al. , 

Defendants and Appellants. 

B257964 

(Los Angeles County 
Super. Ct. No. BS142690) 

Attachment 2 

Attachment 1 

APPEAL from a judgment of the Superior Comt for the County of Los Angeles. 

James C. Chalfant, Judge. Affitmed. 

Best Best & Krieger, Jeffrey V. Dunn, and Kimberly E. Hood for Defendants and 

Appellants. 

Colantuono, Highsmith & Whatley, Michael G. Colantuono, David J. Ruderman, 

Jon R. di Cristina; Lagerlof, Senecal, Gosney & Kmse and Thomas S. Bunn III for 

Plaintiff and Respondent. 



SUMMARY 

Attachment 2 

Attachment 1 

Plaintiff Newhall County Water District (Newhall), a retail water purveyor, 

challenged a wholesale water rate increase adopted in February 2013 by the board of 

directors of defendant Castaic Lake Water Agency (the Agency), a government entity 

responsible for providing impotted water to the four retail water purveyors in the Santa 

Clarita Valley. The trial comt fotmd the Agency's rates violated article XIII C of the 

California Constitution (Proposition 26). Proposition 26 defmes any local government 

levy, charge or exaction as a tax requiring voter approval, unless (as relevant here) it is 

imposed "for a specific government service or product provided directly to the payor that 

is not provided to those not charged, and which does not exceed the reasonable costs to 

the local government of providing the service or product." (Cal. Const. , art. XIII C, § 1, 

subd. (e)(2).)1 

The challenged rates did not comply with this exception, the trial comt concluded, 

because the Agency based its wholesale rate for impmted water in substantial patt on 

Newhall's use of groundwater, which was not supplied by the Agency. Consequently, 

the wholesale water cost allocated to Newhall did not, as required, "bear a fair or 

reasonable relationship to [Newhall's] bmdens on, or benefits received from, the 

[Agency's] activity." (Alt. XIII C, § 1, subd. (e), final par.) 

We affitm the trial comt's judgment. 

FACTS 

We base our recitation of the facts in substantial part on the trial comt's lucid 

descriptions of the background facts and circumstances giving rise to this litigation. 

1. The Parties 

The Agency is a special district and public agency of the state established in 1962 

as a wholesale water agency to provide imported water to the water pmveyors in the 

Santa Clarita Valley. It is authorized to acquire water and water rights, and to provide, 

sell and deliver that water "at wholesale only" for municipal, industrial, domestic and 

1 All fmther references to any "article" are to the California Constitution. 
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February 6, 2016 
 
Randy Record and 
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 
 
RE: Board Memo 9-2:  Proposed biennial budget and revenue requirements for fiscal years 

2016/17 and 2017/18; estimated water rates and charges for calendar years 2017 and 
2018 to meet revenue requirements; and ten-year forecast 

 
Dear Chairman Record and Board Members: 
 
The purpose of this letter is to provide preliminary comments and questions on Board Memo 9-
2, proposed biennial budget and revenue requirements (collectively, the "Budget Document") in 
advance of the budget and rate workshops that begin with Monday’s Finance and Insurance 
Committee meeting. 
 
 1.  The Budget Document lacks sufficient detail to understand how MWD has spent 
money or deliberate how MWD is proposing to spend money.  As one example, among many, 
MWD's proposed Demand Management cost summary does not identify any of the projects 
included in either Local Resources Program ($43.7 and $41.9 million, respectively for the 
respective fiscal years) or Future Supply Actions ($4.4 and $2 million, respectively).  The budget 
also lacks projected actual expenditures for fiscal year (FY) 2016; instead, all comparisons are 
budget to budget.  It is important for Board members to consider actual expenditures as well as 
proposed budgets, particularly in light of the very substantial additions and modifications to 
spending that occurred outside of the 2014 budget after it was adopted -- in the hundreds of 
millions of dollars.  We request to be provided with greater detail explaining the proposed 
expenditures at a detail level sufficient to allow the Board to deliberate where savings might be 
achieved, as well as to understand the status or outcomes of past programs and expenditures. 
 
 2.  The Budget Document does not provide any cost of service analysis and lacks 
sufficient detail to understand how MWD's costs should be assigned to rates.  Different than 
past years, the current Budget Document does not include any cost of service analysis.  Why 
has that not been provided?  In addition, the Budget Document does not provide a sufficient 
level of detail or information in order for MWD to defend its rates and establish "cost 
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causation" in accordance with legal requirements.  Using the Demand Management cost 
summary again as an example, it is impossible to identify the proportionate benefits to MWD's 
customer member agencies resulting from the proposed expenditures.  Broad, unsupported 
statements, such as "demand management programs reduce reliance on imported water," and 
"demand management programs reduce demands and burdens on MWD's system," are legally 
insufficient to comply with the common law or California statutory or Constitutional 
requirements that require MWD to conform to cost of service.   
 
While we understand that MWD has appealed Judge Karnow's decision in the rate cases filed by 
the Water Authority, there is an increasing body of case law reaffirming these requirements, and 
clearly establish that they are applicable to water suppliers such as MWD.  As one example, we 
attach a copy of the recent decision of the court in Newhall County Water District v. Castaic Lake 
Water Agency, where a number of arguments by Castaic that are very similar to those made by 
MWD were again rejected by the Court of Appeal.  Chief among them was the argument that 
the water wholesaler need only identify benefits to its customers "collectively," rather than in a 
manner that reflects a reasonable relationship to the customers' respective burdens on, or 
benefits received from the wholesale agency's activities and expenditures.  Contrary to these 
clear legal requirements, MWD's current Budget Document does not provide sufficient 
information to allow Board members or MWD's 26 customer member agencies to determine 
proportionate benefit from MWD's proposed expenditures.  We repeat here for these purposes, 
our request to be provided with a greater level of detail regarding MWD's proposed spending, as 
well as the basis upon which MWD has assessed or may assess proportionate benefit to its 
customers.  We also believe the Board would benefit from a public presentation on current and 
developing case law regarding the applicability of Proposition 26 to wholesale water agencies 
such as MWD, so that it is informed of its legal obligations as Board members in setting rates. 
 
 3.  The Budget Document does not provide any analysis or data to explain or support 
the wide range of variation in proposed increases and decreases in various rate categories.  
The budget describes an "overall rate increase of 4%;" however, that is a meaningless number 
outside of the context of specific rates and charges as applied to MWD's 26 customer member 
agencies, which depends on the type of service or water they buy and what they pay in fixed 
charges.  The following rate increases and decreases are proposed for each of the respective 
fiscal years, without any data or analysis to explain them: 
 

 Tier 1 supply rate increases of 28.8% and 4%; 

 Wheeling rate increases of 6.2% and 4.5%; 

 Treatment surcharge decrease of 10.1%, followed by an increase of 2.2%; 

 Full service untreated rate increases of 12.1% and 4.4%; 

 Full service treated rate increases of 3.9% and 3.7%; 

 Readiness-to-Serve (RTS) charge decreases of 11.8% and 3.7%; and 

 Capacity Charge (CC) decrease of 26.6%, followed by an increase of 8.8%. 
 
There is no demonstration in the Budget Document that MWD's expenses recovered by the RTS 



MWD Chairman Record and Members of the Board 

February 6, 2016 

Page 3 

 

 

 

and CC will vary to such a degree in FYs 2017 and 2018 to support the very substantial proposed 
decreases in those fixed charges.  Moreover, these sources of fixed cost recovery are being 
reduced at the very same time MWD is proposing to add fixed treatment cost recovery and 
suspend the property tax limitation under Section 124.5.  In addition to the inconsistent logic, 
MWD is reducing the very charges authorized by the Legislature in 1984 so MWD could have 
more fixed revenue in lieu of its reliance on property taxes.  MWD's proposed rates are precisely 
contrary to the intent of Sections 124.5 and 134 of its Act (copies attached).  We ask that the 
General Counsel provide a legal opinion why MWD's actions are not the opposite of what was 
intended by passage of these provisions of the MWD Act. 
 
Absent a justification that is not apparent from the Budget Document, these proposed rate 
increases and decreases appear to be arbitrary and unreasonable.  We ask for the Board's 
support to require staff to provide both data and analysis to support these proposed rates and 
charges so that they may be understood and demonstrated to be based on cost causation 
principles. 
 
 4.  The Budget Document mischaracterizes the Board's PAYGo funding policy and past 
actions; and is now proposing a "Resolution of Reimbursement" to formally authorize use of 
PAYGo revenues to pay for O&M, if necessary.  The Board's PAYGo funding policy was 
historically set at 20 percent.  See attached excerpt from the Board's July 8, 2013 Finance and 
Insurance Committee meeting.  However, MWD staff has for the last several years been using 
PAYGo funds on an "as- and how-needed" basis.  The Board has never deliberated or set a 
PAYGo "target" or "policy" at 60 percent.  Moreover, contrary to what is stated in the Budget 
Document, the 2014 budget included CIP PAYGo funding at 100 percent, with the 2014 ten-year 
forecast stating that it "anticipates funding 100% of the CIP from PAYG and Replacement and 
Refurbishment (R&R) funds for the first three fiscal years, then transitioning to funding 60% of 
the CIP from water sales revenues.”  The absence of a Board policy being applied consistently 
not only fails to accomplish the purpose of PAYGo funding -- to equitably distribute costs of the 
CIP over time -- but exposes MWD to further litigation risk as funds that are collected for one 
purpose (CIP) are used for a different purpose (O&M).  
 
The Board should not adopt the recommended "Resolution of Reimbursement" authorizing staff 
in advance to collect $120 million annually for one purpose (CIP) and potentially use it for 
another (O&M).  This is not only an unsound fiscal strategy, it serves to mask the true condition 
of MWD’s budget and finances, and breaks any possible connection to cost of service.  The 
Board should make a decision now on whether to raise rates, plan to borrow money or, notably 
at this point in the budget process, reduce costs (see also discussion of sales projections, below).  
The General Manager has told the Board (during its discussion of unbudgeted turf removal 
spending last year) that a 7 percent rate increase is necessary to support $100 million in 
spending.  Advance approval and use of PAYGo funds for O&M is nothing more than a hidden, 
de facto 8.4 percent additional rate increase each year. 
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 5.  The 1.7 MAF MWD sales estimate for the next two fiscal years is likely too high and 
if so, will leave the Board with an even larger revenue gap to fill; and the Budget Document 
lacks a fiscally sound contingency plan.  The sales estimate may be too high given MWD's 
current trend at 1.63 MAF (a "sales" number that (at best) misleadingly includes the Water 
Authority's wheeled water) and El Nino conditions that make it unlikely that agencies will 
increase demand for MWD water.  Further, while the board memo states the sales forecast 
accounts for 56,000 AF/year of new local supply from the Claude “Bud” Lewis Carlsbad Seawater 
Desalination Plant and Orange County Water District’s expanded groundwater recycling project, 
no provision has been made for increased local supplies that may reasonably be projected to be 
available to the Los Angeles Department of Water and Power (LADWP).  With a good year on the 
Eastern Sierra -- which is presently tracking the best snow pack on record – MWD sales could be 
reduced by250,000 AF or more, which translates to a negative revenue impact on MWD of 
between $175 million and $350 million.   
 
It is MWD's obligation to forecast revenues responsibly, based on known and reasonably 
anticipated conditions, and plan for the contingency of reduced sales using responsible financial 
management techniques, which do not include budget gimmicks such as adoption of a 
"Resolution of Reimbursement" to shift CIP/PAYGo money to other uses.   
 
We call to the Directors' attention that the proposed budget for FY 2017 already includes a 
revenue deficit of $94.2 million, with MWD intending to withdraw from its reserves to bridge 
the gap.  Similarly, the budget for fiscal year 2018 relies on $23 million from reserves to fill the 
gap.  Since sales may also be less than projected -- as they very well may be, for the reasons 
noted above – the Board must plan now how the revenue gap will be filled.  In this regard, we 
attach another copy of our November 17, 2014 letter suggesting the establishment of balancing 
accounts, allowing the Board to properly manage between good years and bad, rather than 
spending all of the money in good years (as it did this past year on turf removal) and needing to 
raise rates, borrow money or engage in the kind of gimmick represented by the Resolution of 
Reimbursement.  We also ask that discussion of this issue be added to the next budget meeting 
agenda. 
 
 6.  There is no demonstrated justification for suspension of the ad valorem tax 
limitation.  As noted above, MWD is proposing in this budget to reduce the very charges the 
Legislature provided to MWD to be used in lieu of property taxes.  Under these and other 
circumstances, there is no proper basis for MWD to suspend the tax rate limitation; instead, it 
should use the tools provided by the Legislature and included in the MWD Act. 
 
 7.  No information is provided regarding the proposed changes in treatment cost 
recovery.  Leaving aside the complete inconsistency with increasing fixed treatment cost 
recovery while reducing fixed cost recovery overall, when will the detail on the new charge be 
available? 
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 8.  The Budget Document does not explain why MWD's debt service coverage ratios for 
2017 and 2018 are dropping from 2x to 1.6x. A comparison of the financial indices between this 
2016 budget and the 2014 forecast shows a difference of only 50,000 AF of water sales 
reduction each year, yet the debt service ratios are plummeting from 2x to 1.6x. This drop is 
potentially very disturbing based on the aggressive water supply development plans MWD staff 
included in the IRP (and upon which it stated that spending decisions would be proposed and 
made).  This is an important issue and policy discussion the Board must address.   
 
 9.  The CIP numbers contained in the Budget Document don't match the Appendix.  The 
Budget Document includes annual CIP expenditures of $200 million for each of the proposed 
fiscal years; however the CIP Appendix includes expenditures of $246 million and $240 million, 
respectively, for fiscal years 2017 and 2018.  Please explain and correct the discrepancy by 
increasing the budget number or reducing projects contained in the Appendices. 
We will have more extensive comments going forward, and in particular, once additional detail 
is provided as requested in this letter.   
 
We look forward to beginning the budget review process next week and engaging in a 
productive dialog with our fellow directors. 
 
Sincerely, 

    
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 
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SUMMARY 

 Plaintiff Newhall County Water District (Newhall), a retail water purveyor, 

challenged a wholesale water rate increase adopted in February 2013 by the board of 

directors of defendant Castaic Lake Water Agency (the Agency), a government entity 

responsible for providing imported water to the four retail water purveyors in the Santa 

Clarita Valley.  The trial court found the Agency’s rates violated article XIII C of the 

California Constitution (Proposition 26).  Proposition 26 defines any local government 

levy, charge or exaction as a tax requiring voter approval, unless (as relevant here) it is 

imposed “for a specific government service or product provided directly to the payor that 

is not provided to those not charged, and which does not exceed the reasonable costs to 

the local government of providing the service or product.”  (Cal. Const., art. XIII C, § 1, 

subd. (e)(2).)1   

The challenged rates did not comply with this exception, the trial court concluded, 

because the Agency based its wholesale rate for imported water in substantial part on 

Newhall’s use of groundwater, which was not supplied by the Agency.  Consequently, 

the wholesale water cost allocated to Newhall did not, as required, “bear a fair or 

reasonable relationship to [Newhall’s] burdens on, or benefits received from, the 

[Agency’s] activity.”  (Art. XIII C, § 1, subd. (e), final par.) 

 We affirm the trial court’s judgment. 

FACTS 

 We base our recitation of the facts in substantial part on the trial court’s lucid 

descriptions of the background facts and circumstances giving rise to this litigation. 

1. The Parties 

The Agency is a special district and public agency of the state established in 1962 

as a wholesale water agency to provide imported water to the water purveyors in the 

Santa Clarita Valley.  It is authorized to acquire water and water rights, and to provide, 

sell and deliver that water “at wholesale only” for municipal, industrial, domestic and 

                                              
1  All further references to any “article” are to the California Constitution. 

Attachment 1



 3 

other purposes.  (Wat. Code Appen., § 103-15.)  The Agency supplies imported water, 

purchased primarily from the State Water Project, to four retail water purveyors, 

including Newhall.   

 Newhall is also a special district and public agency of the state.  Newhall has 

served its customers for over 60 years, providing treated potable water to communities 

near Santa Clarita, primarily to single family residences.  Newhall owns and operates 

distribution and transmission mains, reservoirs, booster pump stations, and 11 active 

groundwater wells.   

Two of the other three retail water purveyors are owned or controlled by the 

Agency:  Santa Clarita Water Division (owned and operated by the Agency) and 

Valencia Water Company (an investor-owned water utility controlled by the Agency 

since December 21, 2012).  Through these two retailers, the Agency supplies about 

83 percent of the water demand in the Santa Clarita Valley.  The Agency’s stated vision 

is to manage all water sales in the Santa Clarita Valley, both wholesale and retail.  

The fourth retailer is Los Angeles County Waterworks District No. 36 (District 

36), also a special district and public agency, operated by the County Department of 

Public Works.  It is the smallest retailer, accounting for less than 2 percent of the total 

water demand.  

2.  Water Sources 

The four retailers obtain the water they supply to consumers from two primary 

sources, local groundwater and the Agency’s imported water.   

The only groundwater source is the Santa Clara River Valley Groundwater Basin, 

East Subbasin (the Basin).  The Basin is comprised of two aquifer systems, the Alluvium 

and the Saugus Formation.  This groundwater supply alone cannot sustain the collective 

demand of the four retailers.  (The Basin’s operational yield is estimated at 37,500 to 

55,000 acre-feet per year (AFY) in normal years, while total demand was projected at 

72,343 AFY for 2015, and 121,877 AFY in 2050.)  

The groundwater basin, so far as the record shows, is in good operating condition, 

with no long-term adverse effects from groundwater pumping.  Such adverse effects 
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(known as overdraft) could occur if the amount of water extracted from an aquifer were 

to exceed the amount of water that recharges the aquifer over an extended period.  The 

retailers have identified cooperative measures to be taken, if needed, to ensure sustained 

use of the aquifer.  These include the continued “conjunctive use” of imported 

supplemental water and local groundwater supplies, to maximize water supply from the 

two sources.  Diversity of supply is considered a key element of reliable water service 

during dry years as well as normal and wet years.  

In 1997, four wells in the Saugus Formation were found to be contaminated with 

perchlorate, and in 2002 and 2005, perchlorate was detected in two wells in the 

Alluvium.  All the wells were owned by the retailers, one of them by Newhall.  During 

this period, Newhall and the two largest retailers (now owned or controlled by the 

Agency) increased their purchases of imported water significantly.   

3. Use of Imported Water 

Until 1987, Newhall served its customers relying only on its groundwater rights.2  

Since 1987, it has supplemented its groundwater supplies with imported water from the 

Agency.   

The amount of imported water Newhall purchases fluctuates from year to year.  In 

the years before 1998, Newhall’s water purchases from the Agency averaged 11 percent 

of its water demand.  During the period of perchlorate contamination (1998-2009), its 

imported water purchases increased to an average of 52 percent of its total demand.  

Since then, Newhall’s use of imported water dropped to 23 percent, and as of 2012, 

                                              
2  Newhall has appropriative water rights that arise from California’s first-in-time-

first-in-right allocation of limited groundwater supplies.  (See El Dorado Irrigation Dist. 

v. State Water Resources Control Board (2006) 142 Cal.App.4th 937, 961 [“ ‘[T]he 

appropriation doctrine confers upon one who actually diverts and uses water the right to 

do so provided that the water is used for reasonable and beneficial uses and is surplus to 

that used by riparians or earlier appropriators.’ ”]; City of Barstow v. Mojave Water 

Agency (2000) 23 Cal.4th 1224, 1241 [“ ‘As between appropriators, . . . the one first in 

time is the first in right, and a prior appropriator is entitled to all the water he needs, up to 

the amount he has taken in the past, before a subsequent appropriator may take any 

[citation].’ ”].) 
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Newhall received about 25 percent of its total water supply from the Agency.  The overall 

average since it began to purchase imported water in 1987, Newhall tells us, is 

30 percent.  

The other retailers, by contrast, rely more heavily on the Agency’s imported water.  

Agency-owned Santa Clarita Water Division is required by statute to meet at least half of 

its water demand using imported water.  (See Wat. Code Appen., § 103-15.1, subd. (d).)  

Agency-controlled Valencia Water Company also meets almost half its demand with 

imported water.   

4. The Agency’s Related Powers and Duties 

As noted above, the Agency’s primary source of imported water is the State Water 

Project.  The Agency purchases that water under a contract with the Department of Water 

Resources.  The Agency also acquires water under an acquisition agreement with the 

Buena Vista Water Storage District and the Rosedale-Rio Bravo Water Storage District, 

and other water sources include recycled water and water stored through groundwater 

banking agreements.  Among the Agency’s powers are the power to “[s]tore and recover 

water from groundwater basins” (Wat. Code Appen., § 103-15.2, subd. (b)), and “[t]o 

restrict the use of agency water during any emergency caused by drought, or other 

threatened or existing water shortage, and to prohibit the wastage of agency water” 

(§ 103-15, subd. (k)).   

In addition, and as pertinent here, the Agency may “[d]evelop groundwater 

management plans within the agency which may include, without limitation, 

conservation, overdraft protection plans, and groundwater extraction charge plans . . . .”  

(Wat. Code Appen., § 103-15.2, subd. (c).)  The Agency has the power to implement 

such plans “subject to the rights of property owners and with the approval of the retail 

water purveyors and other major extractors of over 100 acre-feet of water per year.”  

(Ibid.)   

In 2001, the Legislature required the Agency to begin preparation of a 

groundwater management plan, and provided for the formation of an advisory council 

consisting of representatives from the retail water purveyors and other major extractors.  
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(Wat. Code Appen., § 103-15.1, subd. (e)(1)&(2)(A).)  The Legislature required the 

Agency to “regularly consult with the council regarding all aspects of the proposed 

groundwater management plan.”  (Id., subd. (e)(2)(A).) 

Under this legislative authority, the Agency spearheaded preparation of the 2003 

Groundwater Management Plan for the Basin, and more recently the 2010 Santa Clarita 

Valley Urban Water Management Plan.  These plans were approved by the retailers, 

including Newhall.   

The 2003 Groundwater Management Plan states the overall management 

objectives for the Basin as:  (1) development of an integrated surface water, groundwater, 

and recycled water supply to meet existing and projected demands for municipal, 

agricultural and other water uses; (2) assessment of groundwater basin conditions “to 

determine a range of operational yield values that will make use of local groundwater 

conjunctively with [State Water Project] and recycled water to avoid groundwater 

overdraft”; (3) preservation of groundwater quality; and (4) preservation of interrelated 

surface water resources.  The 2010 Santa Clarita Valley Urban Water Management Plan, 

as the trial court described it, is “an area-wide management planning tool that promotes 

active management of urban water demands and efficient water usage by looking to long-

range planning to ensure adequate water supplies to serve existing customers and future 

demands . . . .”    

5. The Agency’s Wholesale Water Rates 

 The board of directors of the Agency fixes its water rates, “so far as practicable, 

[to] result in revenues that will pay the operating expenses of the agency, . . . provide for 

the payment of the cost of water received by the agency under the State Water Plan, 

provide for repairs and depreciation of works, provide a reasonable surplus for 

improvements, extensions, and enlargements, pay the interest on any bonded debt, and 

provide a sinking or other fund for the payment of the principal of that bonded debt . . . .”  

(Wat. Code Appen., § 103-24, subd. (a).)  The Agency’s operating costs include costs for 

management, administration, engineering, maintenance, water quality compliance, water 

resources, water treatment operations, storage and recovery programs, and studies.   
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 Before the rate changes at issue here, the Agency had a “100 percent variable” rate 

structure.  That means it charged on a per acre-foot basis for the imported water sold, 

known as a “volumetric” rate.  Thus, as of January 1, 2012, retailers were charged $487 

per acre-foot of imported water, plus a $20 per acre-foot charge for reserve funding.  

 Because of fluctuations in the demand for imported water (such as during the 

perchlorate contamination period), the Agency’s volumetric rates result in fluctuating, 

unstable revenues.  The Agency engaged consultants to perform a comprehensive 

wholesale water rate study, and provide recommendations on rate structure options.  The 

objective was a rate structure that would provide revenue sufficiency and stability to the 

Agency, provide cost equity and certainty to the retailers, and enhance conjunctive use of 

the sources of water supply and encourage conservation.  As the Agency’s consultants 

put it, “[t]wo of the primary objectives of cost of service water rates are to ensure the 

utility has sufficient revenue to cover the costs of operating and maintaining the utility in 

a manner that will ensure long term sustainability and to ensure that costs are recovered 

from customers in a way that reflects the demands they place on the system.”  

The general idea was a rate structure with both volumetric and fixed components.  

Wholesale rate structures that include both a fixed charge component (usually calculated 

to recover all or a portion of the agency’s fixed costs of operating, maintaining and 

delivering water) and a volumetric component (generally calculated based on the cost of 

purchased water, and sometimes including some of the fixed costs) are common in the 

industry.  

6. The Challenged Rates 

 The Agency’s consultants presented several rate structure options.  In the end, the 

option the Agency chose (the challenged rates) consisted of two components.  The first 

component is a fixed charge based on each retailer’s three-year rolling average of total 

water demand (that is, its demand for the Agency’s imported water and for groundwater 

not supplied by the Agency).  This fixed charge is calculated by “divid[ing] the Agency’s 

total fixed revenue for the applicable fiscal year . . . by the previous three-year average of 

total water demand of the applicable Retail Purveyor to arrive at a unit cost per acre 

Attachment 1



 8 

foot.”  The Agency would recover 80 percent of its costs through the fixed component of 

the challenged rates.  The second component of the Agency’s rate is a variable charge, 

based on a per acre foot charge for imported water.3  

 The rationale for recovering the Agency’s fixed costs in proportion to the retailers’ 

total water demand, rather than their demand for imported water, is this (as described in 

the consultants’ study): 

“This rate structure meets the Agency’s objective of promoting resource 

optimization, conjunctive use, and water conservation.  Since the fixed cost is allocated 

on the basis of each retail purveyor’s total demand, if a retail purveyor conserves water, 

then its fixed charge will be reduced.  Additionally, allocating the fixed costs based on 

total water demand recognizes that imported water is an important standby supply that is 

available to all retail purveyors, and is also a necessary supply to meet future water 

demand in the region, and that there is a direct nexus between groundwater availability 

and imported water use – i.e., it allocates the costs in a manner that bears a fair and 

reasonable relationship to the retail purveyors’ burdens on and benefits from the 

Agency’s activities in ensuring that there is sufficient water to meet the demands of all of 

the retail purveyors and that the supply sources are responsibly managed for the benefits 

of all of the retail purveyors.” 

The rationale continues:  “Moreover, the Agency has taken a leadership role in 

maintaining the health of the local groundwater basin by diversifying the Santa Clarita 

Valley’s water supply portfolio, as demonstrated in the 2003 Groundwater Management 

Plan and in resolving perchlorate contamination of the Saugus Formation aquifer.  Thus, 

since all retail purveyors benefit from imported water and the Agency’s activities, they 

should pay for the reasonable fixed costs of the system in proportion to the demand (i.e. 

                                              
3  There was also a $20 per acre foot reserve charge to fund the Agency’s operating 

reserves, but the Agency reports in its opening brief that it suspended implementation of 

that charge as of July 1, 2013, when reserve fund goals were met earlier than anticipated.  
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burdens) they put on the total water supply regardless of how they utilize individual 

sources of supply.”  

The Agency’s rate study showed that, during the first year of the challenged rates 

(starting July 1, 2013), Newhall would experience a 67 percent increase in Agency 

charges, while Agency controlled retailers Valencia Water Company and Santa Clarita 

Water Division would see reductions of 1.9 percent and 10 percent, respectively.  District 

36 would have a 0.8 percent increase.  The rate study also indicated that, by 2050, the 

impact of the challenged rates on Newhall was expected to be less than under the then-

current rate structure, while Valencia Water Company was expected to pay more.  

Newhall opposed the challenged rates during the ratemaking process.  Its 

consultant concluded the proposed structure was not consistent with industry standards; 

would provide a nonproportional, cross-subsidization of other retailers; and did not fairly 

or reasonably reflect the Agency’s costs to serve Newhall.  Newhall contended the rates 

violated the California Constitution and other California law.  It proposed a rate structure 

that would base the Agency’s fixed charge calculation on the annual demand for 

imported water placed on the Agency by each of its four customers, using a three-year 

rolling average of past water deliveries to each retailer.  

In February 2013, the Agency’s board of directors adopted the challenged rates, 

effective July 1, 2013.  

7. This Litigation  

Newhall sought a writ of mandate directing the Agency to rescind the rates, to 

refund payments made under protest, to refrain from charging Newhall for its imported 

water service “with respect to the volume of groundwater Newhall uses or other services 

[the Agency] does not provide Newhall,” and to adopt a new, lawful rate structure.  

Newhall contended the rates were not proportionate to Newhall’s benefits from, and 

burdens on, the Agency’s service, and were therefore invalid under Proposition 26, 

Proposition 13, Government Code section 54999.7, and the common law of utility 

ratemaking.  
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The trial court granted Newhall’s petition, finding the rates violated Proposition 

26.  The court concluded the Agency had no authority to impose rates based on the use of 

groundwater that the Agency does not provide, and that conversely, Newhall’s use of its 

groundwater rights does not burden the Agency’s system for delivery of imported water.  

Thus the rates bore no reasonable relationship to Newhall’s burden on, or benefit 

received from, the Agency’s service.  The trial court also found the rates violated 

Government Code section 54999.7 (providing that a fee for public utility service “shall 

not exceed the reasonable cost of providing the public utility service” (Gov. Code, 

§ 54999.7, subd. (a)), and violated common law requiring utility charges to be fair, 

reasonable and proportionate to benefits received by ratepayers.  The court ordered the 

Agency to revert to the rates previously in effect until the adoption of new lawful rates, 

and ordered it to refund to Newhall the difference between the monies paid under the 

challenged rates and the monies that would have been paid under the previous rates.  

Judgment was entered on July 28, 2014, and the Agency filed a timely notice of 

appeal. 

DISCUSSION 

 The controlling issue in this case is whether the challenged rates are a tax or a fee 

under Proposition 26.   

1. The Standard of Review 

We review de novo the question whether the challenged rates comply with 

constitutional requirements.  (Griffith v. City of Santa Cruz (2012) 207 Cal.App.4th 982, 

989-990 (Griffith I).)  We review the trial court’s resolution of factual conflicts for 

substantial evidence.  (Morgan v. Imperial Irrigation District (2014) 223 Cal.App.4th 

892, 916.)   

2. The Governing Principles 

All taxes imposed by any local government are subject to voter approval.  (Art. 

XIII C, § 2.)  Proposition 26, adopted in 2010, expanded the definition of a tax.  A “tax” 

now includes “any levy, charge, or exaction of any kind imposed by a local government,” 
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with seven exceptions.  (Id., § 1, subd. (e).)  This case concerns one of those seven 

exceptions.   

Under Proposition 26, the challenged rates are not a tax, and are not subject to 

voter approval, if they are “[a] charge imposed for a specific government service or 

product provided directly to the payor that is not provided to those not charged, and 

which does not exceed the reasonable costs to the local government of providing the 

service or product.”  (Art. XIII C, § 1, subd. (e)(2).)  The Agency “bears the burden of 

proving by a preponderance of the evidence” that its charge “is not a tax, that the amount 

is no more than necessary to cover the reasonable costs of the governmental activity, and 

that the manner in which those costs are allocated to a payor bear a fair or reasonable 

relationship to the payor’s burdens on, or benefits received from, the governmental 

activity.”  (Id., subd. (e), final par.) 

3. This Case 

It is undisputed that the Agency’s challenged rates are designed “to recover all of 

its fixed costs via a fixed charge,” and not to generate surplus revenue.  Indeed, Newhall 

recognizes the Agency’s right to impose a fixed water-rate component to recover its fixed 

costs.  The dispute here is whether the fixed rate component may be based in significant 

part on the purchaser’s use of a product – groundwater – not provided by the Agency.   

We conclude the Agency cannot, consistent with Proposition 26, base its 

wholesale water rates on the retailers’ use of groundwater, because the Agency does not 

supply groundwater.  Indeed, the Agency does not even have the statutory authority to 

regulate groundwater, without the consent of the retailers (and other major groundwater 

extractors).  As a consequence, basing its water rates on groundwater it does not provide 

violates Proposition 26 on two fronts.   

First, the rates violate Proposition 26 because the method of allocation does not 

“bear a fair or reasonable relationship to the payor’s burdens on, or benefits received 

from,” the Agency’s activity.  (Art. XIII C, § 1, subd. (e), final par.)  (We will refer to 

this as the reasonable cost allocation or proportionality requirement.) 
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Second, to the extent the Agency relies on its groundwater management activities 

to justify including groundwater use in its rate structure, the benefit to the retailers from 

those activities is at best indirect.  Groundwater management activities are not a “service 

. . . provided directly to the payor that is not provided to those not charged” (art. XIII C, 

§ 1, subd. (e)(2)), but rather activities that benefit the Basin as a whole, including other 

major groundwater extractors that are not charged for those services.   

For both these reasons, the challenged rates cannot survive scrutiny under 

Proposition 26.  The Agency resists this straightforward conclusion, proffering two 

principal arguments, melded together.  The first is that the proportionality requirement is 

measured “collectively,” not by the burdens on or benefits received by the individual 

purveyor.  The second is that the “government service or product” the Agency provides 

to the four water retailers consists not just of providing wholesale water, but also of 

“managing the Basin water supply,” including “management . . . of the Basin’s 

groundwater.”  These responsibilities, the Agency argues, make it reasonable to set rates 

for its wholesale water service by “tak[ing] into account the entire Valley water supply 

portfolio and collective purveyor-benefits of promoting conjunctive use, not just the 

actual amount of Agency imported water purchased by each Purveyor . . . .”   

Neither claim has merit, and the authorities the Agency cites do not support its 

contentions. 

a. Griffin I and the proportionality requirement 

It seems plain to us, as it did to the trial court, that the demand for a product the 

Agency does not supply – groundwater – cannot form the basis for a reasonable cost 

allocation method:  one that is constitutionally required to be proportional to the benefits 

the rate payor receives from (or the burden it places on) the Agency’s activity.  The 

Agency’s contention that it may include the demand for groundwater in its rate structure 

because the proportionality requirement is measured “collectively,” not by the burdens on 

or benefits to the individual retail purveyor, is not supported by any pertinent authority.   

In contending otherwise, the Agency relies on, but misunderstands, Griffith I and 

other cases stating that proportionality “ ‘is not measured on an individual basis,’ ” but 
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rather “ ‘collectively, considering all rate payors,’ ” and “ ‘need not be finely calibrated 

to the precise benefit each individual fee payor might derive.’ ”  (Griffith I, supra, 207 

Cal.App.4th at p. 997, quoting California Farm Bureau Federation v. State Water 

Resources Control Bd. (2011) 51 Cal.4th 421, 438 [discussing regulatory fees under the 

Water Code and Proposition 13].)  As discussed post, these cases do not apply here, for 

one or more reasons.  Griffith I involves a different exemption from Proposition 26, and 

other cases involve Proposition 218, which predated Proposition 26 and has no direct 

application here.  In addition to these distinctions – which do make a difference – the 

cases involved large numbers of payors, who could rationally be (and were) placed in 

different usage categories, justifying different fees for different classes of payors.   

In Griffith I, the defendant city imposed an annual inspection fee for all residential 

rental properties in the city.  The court rejected a claim that the inspection fee was a tax 

requiring voter approval under Proposition 26.  (Griffith I, supra, 207 Cal.App.4th at p. 

987.)  Griffith I involves another of the seven exemptions in Proposition 26, the 

exemption for regulatory fees – charges imposed for the regulatory costs of issuing 

licenses, performing inspections, and the like.  (Art. XIII C, § 1, subd. (e)(3) [expressly 

excepting, from the “tax” definition, a “charge imposed for the reasonable regulatory 

costs to a local government for . . . performing inspections”].)   

The inspection fees in Griffith I met all the requirements of Proposition 26.  The 

city’s evidence showed the fees did not exceed the approximate cost of the inspections.  

(Griffith I, supra, 207 Cal.App.4th at p. 997.)  And the proportionality requirement of 

Proposition 26 was also met:  “The fee schedule itself show[ed] the basis for the 

apportionment,” setting an annual registration fee plus a $20 per unit fee, with lower fees 

for “[s]elf-certifications” that cost the city less to administer, and greater amounts 

charged when reinspections were required.  (Griffith I, at p. 997.)  The court concluded:  

“Considered collectively, the fees are reasonably related to the payors’ burden upon the 

inspection program.  The larger fees are imposed upon those whose properties require 

the most work.”  (Ibid., italics added.)   
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Griffith I did, as the Agency tells us, state that “ ‘the question of proportionality is 

not measured on an individual basis’ ” but rather “ ‘collectively, considering all rate 

payors.’ ”  (Griffith I, supra, 207 Cal.App.4th at p. 997.)  But, as mentioned, Griffith I 

was considering a regulatory fee, not, as here, a charge imposed on four ratepayers for a 

“specific government service or product.”  As Griffith I explained, “ ‘[t]he scope of a 

regulatory fee is somewhat flexible’ ” and “ ‘must be related to the overall cost of the 

governmental regulation,’ ” but “ ‘need not be finely calibrated to the precise benefit each 

individual fee payor might derive.’ ”  (Ibid.)  That, of course, makes perfect sense in the 

context of a regulatory fee applicable to numerous payors; indeed, it would be impossible 

to assess such fees based on the individual payor’s precise burden on the regulatory 

program.  But the inspection fees were allocated by categories of payor, and were based 

on the burden on the inspection program, with higher fees where more city work was 

required.   

Here, there are four payors, with no need to group them in classes to allocate costs.  

The Griffith I concept of measuring proportionality “collectively” simply does not apply. 

Where charges for a government service or product are to be allocated among only four 

payors, the only rational method of evaluating their burdens on, or benefits received 

from, the governmental activity, is individually, payor by payor.  And that is particularly 

appropriate considering the nature of the Proposition 26 exemption in question:  charges 

for a product or service that is (and is required to be) provided “directly to the payor.”  

Under these circumstances, allocation of costs “collectively,” when the product is 

provided directly to each of the four payors, cannot be, and is not, a “fair or reasonable” 

allocation method.  (Art. XIII C, § 1, subd. (e), final par.) 

b. Griffith II – the proportionality requirement and related claims 

 In Griffith v. Pajaro Valley Water Management Agency (2013) 220 Cal.App.4th 

586 (Griffith II), the court concluded, among other things, that a groundwater 

augmentation charge complied with the proportionality requirement of Proposition 218.  

The Agency relies on Griffith II, asserting that the court applied the “concept of 

collective reasonableness with respect to rate allocations . . . .”  Further, the case 
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demonstrates, the Agency tells us, that its activities in “management . . . of the Basin’s 

groundwater” justify basing its rates on total water demand, because all four retailers 

benefit from having the Agency’s imported water available, even when they do not use it.  

Neither claim withstands analysis. 

Griffith II involved a challenge under Proposition 218, so we pause to describe its 

relevant points.  Proposition 218 contains various procedural (notice, hearing, and voting) 

requirements for the imposition by local governments of fees and charges “upon a parcel 

or upon a person as an incident of property ownership, including a user fee or charge for 

a property related service.”  (Art. XIII D, § 2, subd. (e).)  Fees or charges for water 

service (at issue in Griffith II) are exempt from voter approval (art. XIII D, § 6, subd. (c)), 

but substantive requirements apply.  These include a proportionality requirement:  that 

the amount of a fee or charge imposed on any parcel or person “shall not exceed the 

proportional cost of the service attributable to the parcel.”  (Id., subd. (b)(3).)   

 In Griffith II, the plaintiffs challenged charges imposed by the defendant water 

management agency on the extraction of groundwater (called a “groundwater 

augmentation charge”).  The defendant agency had been created to deal with the issue of 

groundwater being extracted faster than it is replenished by natural forces, leading to 

saltwater intrusion into the groundwater basin.  (Griffith II, supra, 220 Cal.App.4th at 

p. 590.)  The defendant agency was specifically empowered to levy groundwater 

augmentation charges on the extraction of groundwater from all extraction facilities, 

“ ‘ “for the purposes of paying the costs of purchasing, capturing, storing, and 

distributing supplemental water for use within [defendant’s boundaries].” ’ ”  (Id. at p. 

591.)  The defendant’s strategy to do so had several facets, but its purpose was to reduce 

the amount of water taken from the groundwater basin by supplying water to some 

coastal users, with the cost borne by all users, “on the theory that even those taking water 

from [inland] wells benefit from the delivery of water to [coastal users], as that reduces 

the amount of groundwater those [coastal users] will extract [from their own wells], 

thereby keeping the water in [all] wells from becoming too salty.’ ”  (Id. at pp. 590-591.) 
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Griffith II found the charge complied with the Proposition 218 requirement that 

the charge could not exceed the proportional costs of the service attributable to the parcel.  

(Griffith II, supra, 220 Cal.App.4th at pp. 600-601.)  Proposition 218, the court 

concluded, did not require “a parcel-by-parcel proportionality analysis.”  (Griffith II, at p. 

601.)  The court found defendant’s “method of grouping similar users together for the 

same augmentation rate and charging the users according to usage is a reasonable way to 

apportion the cost of service,” and Proposition 218 “does not require a more finely 

calibrated apportion.”  (Griffith II, at p. 601.)  The augmentation charge “affects those on 

whom it is imposed by burdening them with an expense they will bear proportionately to 

the amount of groundwater they extract at a rate depending on which of three rate classes 

applies.  It is imposed ‘across-the-board’ on all water extractors.  All persons extracting 

water – including any coastal users who choose to do so – will pay an augmentation 

charge per acre-foot extracted.  All persons extracting water and paying the charge will 

benefit in the continued availability of usable groundwater.”  (Griffith II, at pp. 603-604.)   

The court rejected the plaintiffs’ claim the charge for groundwater extraction on 

their parcels was disproportionate because they did not use the agency’s services – that is, 

they did not receive delivered water, as coastal landowners did.  This claim, the court 

said, was based on the erroneous premise that the agency’s only service was to deliver 

water to coastal landowners.  The court pointed out that the defendant agency was created 

to manage the water resources for the common benefit of all water users, and the 

groundwater augmentation charge paid for the activities required to prepare and 

implement the groundwater management program.  (Griffith II, supra, 220 Cal.App.4th at 

p. 600.)  Further, the defendant agency “apportioned the augmentation charge among 

different categories of users (metered wells, unmetered wells, and wells within the 

delivered water zone).”  (Id. at p. 601.)  (The charges were highest for metered wells in 

the coastal zone, and there was also a per acre-foot charge for delivered water.  (Id. at p. 

593 & fn. 4.))  

We see nothing in Griffith II that assists the Agency here.  The Agency focuses on 

the fact that the defendant charged the plaintiff for groundwater extraction even though 
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the plaintiff received no delivered water, and on the court’s statement that the defendant 

was created to manage water resources for the common benefit of all water users.  

(Griffith II, supra, 220 Cal.App.4th at p. 600.)  From this the Agency leaps to the 

erroneous conclusion that the rates here satisfy the proportionality requirement simply 

because all four retailers “benefit from having the Agency’s supplemental water supplies 

available,” even when they do not use them.  This is a false analogy.  In Griffith II, the 

defendant charged all groundwater extractors proportionately for extracting water (and 

had the power to do so), and charged for delivered water as well.  Griffith II does not 

support the imposition of charges based on a product the Agency does not supply.   

We note further that in Griffith II, more than 1,900 parcel owners were subject to 

the groundwater augmentation charge, and they were placed in three different classes of 

water extractors and charged accordingly.  (Griffith II, supra, 220 Cal.App.4th at pp. 593, 

601.)  Here, there are four water retailers receiving the Agency’s wholesale water service, 

none of whom can reasonably be placed in a different class or category from the other 

three.  In these circumstances, to say costs may be allocated to the four purveyors 

“collectively,” based in significant part on groundwater not supplied by the Agency, 

because “they all benefit” from the availability of supplemental water supplies, would 

effectively remove the proportionality requirement from Proposition 26.   

That we may not do.  Proposition 26 requires by its terms an allocation method 

that bears a reasonable relationship to the payor’s burdens on or benefits from the 

Agency’s activity, which here consists of wholesale water service to be provided 

“directly to the payor.”  In the context of wholesale water rates to four water agencies, 

this necessarily requires evaluation on a “purveyor by purveyor” basis.  (Cf. Capistrano 

Taxpayers Assn., Inc. v. City of San Juan Capistrano (2015) 235 Cal.App.4th 1493, 1514 

(Capistrano) [“[w]hen read in context, Griffith [II] does not excuse water agencies from 

ascertaining the true costs of supplying water to various tiers of usage”; Griffith II’s 

“comments on proportionality necessarily relate only to variations in property location”; 

“trying to apply [Griffith II] to the [Proposition 218 proportionality] issue[] is fatally 

flawed”].)  
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The Agency’s claim that it is not charging the retailers for groundwater use, and 

its attempt to support basing its rates on total water demand by likening itself to the 

defendant agency in Griffith II, both fail as well.  The first defies reason.  Because the 

rates are based on total water demand, the more groundwater a retailer uses, the more it 

pays under the challenged rates.  The use of groundwater demand in the rate structure 

necessarily means that, in effect, the Agency is charging for groundwater use.   

The second assertion is equally mistaken.  The differences between the Agency 

and the defendant in Griffith II are patent.  In Griffith II, the defendant agency was 

created to manage all water resources, and specifically to deal with saltwater intrusion 

into the groundwater basin.  The Agency here was not.  It was created to acquire water 

and to “provide, sell, and deliver” it.  It is authorized to develop and implement 

groundwater management plans only with the approval of the retail water purveyors (and 

other major groundwater extractors).  In other words, while the Agency functions as the 

lead agency in developing and coordinating groundwater management plans, its only 

authority over groundwater, as the trial court found, is a shared responsibility to develop 

those plans.  Further, in Griffith II, the defendant agency was specifically empowered to 

levy groundwater extraction charges for the purpose of purchasing supplemental water.  

The Agency here was not.  As the trial court here aptly concluded, Griffith II “does not 

aid [the Agency] for the simple reason that [the Agency] has no comprehensive authority 

to manage the water resources of the local groundwater basin and levy charges related to 

groundwater.”4   

Finally, the Agency insists that it “must be allowed to re-coup its cost of service,” 

and that the practice of setting rates to recover fixed expenses, “irrespective of a 

customer’s actual consumption,” was approved in Paland v. Brooktrails Township 

                                              
4  The trial court also observed that, “[a]part from [the Agency’s] lack of authority to 

supply or manage Basin groundwater, Newhall correctly notes that [the Agency] has 

presented no evidence of its costs in maintaining the Basin.”  
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Community Services Dist. Bd. of Directors (2009) 179 Cal.App.4th 1358 (Paland).  

Paland has no application here. 

Paland involved Proposition 218.  As we have discussed, Proposition 218 governs 

(among other things) “property related fees and charges” on parcels of property.  Among 

its prohibitions is any fee or charge for a service “unless that service is actually used by, 

or immediately available to, the owner of the property in question.”  (Art. XIII D, § 6, 

subd. (b)(4).)  The court held that a minimum charge, imposed on parcels of property 

with connections to the district’s utility systems, for the basic cost of providing water 

service, regardless of actual use, was “a charge for an immediately available property-

related water or sewer service” within the meaning of Proposition 218, and not an 

assessment requiring voter approval.  (Paland, supra, 179 Cal.App.4th at p. 1362; see id. 

at p. 1371 [“Common sense dictates that continuous maintenance and operation of the 

water and sewer systems is necessary to keep those systems immediately available to 

inactive connections like [the plaintiff’s].”].) 

We see no pertinent analogy between Paland and this case.  This case does not 

involve a minimum charge imposed on all parcels of property (or a minimum charge for 

standing ready to supply imported water).  Newhall does not contest the Agency’s right 

to charge for its costs of standing ready to provide supplemental water, and to recoup all 

its fixed costs.  The question is whether the Agency may recoup those costs using a cost 

allocation method founded on the demand for groundwater the Agency does not supply, 

and is not empowered to regulate without the consent of groundwater extractors.  The 

answer under Proposition 26 is clear:  it may not.  Paland does not suggest otherwise.5 

                                              
5  The parties refer to other recent authorities to support their positions in this case.  

We may not rely on one of them, because the Supreme Court has granted a petition for 

review.  (City of San Buenaventura v. United Water Conservation District (2015) 235 

Cal.App.4th 228, review granted June 24, 2015, S226036.)  The Agency cites the other 

case extensively in its reply brief, but we see nothing in that case to suggest that the 

challenged rates here comply with Proposition 26.  (Great Oaks Water Co. v. Santa Clara 

Valley Water District  242 Cal.App.4th 1187 (Great Oaks).)  
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c. Other claims – conservation and “conjunctive use” 

The Agency attempts to justify the challenged rates by relying on the conservation 

mandate in the California Constitution, pointing out it has a constitutional obligation to 

encourage water conservation.  (Art. X, § 2 [declaring the state’s water resources must 

“be put to beneficial use to the fullest extent of which they are capable, and that the waste 

or unreasonable use or unreasonable method of use of water [must] be prevented”].)  The 

challenged rates comply with this mandate, the Agency contends, because reducing total 

water consumption will result in lower charges, and the rates encourage “a coordinated 

use of groundwater and supplemental water” (conjunctive use).  This argument, too, 

misses the mark. 

                                                                                                                                                  

The Agency’s brief fails to describe the circumstances in Great Oaks.  There, a 

water retailer challenged a groundwater extraction fee imposed by the defendant water 

district.  Unlike this case, the defendant in Great Oaks was authorized by statute to 

impose such fees, and its major responsibilities included “preventing depletion of the 

aquifers from which [the water retailer] extracts the water it sells.”  (Great Oaks, supra, 

242 Cal.App.4th at p. 1197.)  The Court of Appeal, reversing a judgment for the plaintiff, 

held (among other things) that the fee was a property-related charge, and therefore 

subject to some of the constraints of Proposition 218, but was also a charge for water 

service, and thus exempt from the requirement of voter ratification.  (Great Oaks, at p. 

1197.)  The trial court’s ruling in Great Oaks did not address the plaintiff’s contentions 

that the groundwater extraction charge violated three substantive limitations of 

Proposition 218, and the Court of Appeal ruled that one of those contentions (that the 

defendant charged more than was required to provide the property related service on 

which the charge was predicated) could be revisited on remand.  The others were not 

preserved in the plaintiff’s presuit claim, so no monetary relief could be predicated on 

those theories.  (Great Oaks, at pp. 1224, 1232-1234.)    

 

The Agency cites Greak Oaks repeatedly, principally for the statements that the 

“provision of alternative supplies of water serves the long-term interests of extractors by 

reducing demands on the groundwater basin and helping to prevent its depletion,” and 

that it was not irrational for the defendant water district “to conclude that reduced 

demands on groundwater supplies benefit retailers by preserving the commodity on 

which their long-term viability, if not survival, may depend.”  (Great Oaks, supra, 242 

Cal.App.4th at pp. 1248-1249.)  These statements, with which we do not disagree, have 

no bearing on this case, and were made in connection with the court’s holding that the 

trial court erred in finding the groundwater extraction charge violated the statute that 

created and empowered the defendant water district.  (Id. at pp. 1252-1253.)   
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Certainly the Agency may structure its rates to encourage conservation of the 

imported water it supplies.  (Wat. Code, § 375, subd. (a) [public entities supplying water 

at wholesale or retail may “adopt and enforce a water conservation program to reduce the 

quantity of water used by [its customers] for the purpose of conserving the water supplies 

of the public entity”].  But the Agency has no authority to set rates to encourage 

conservation of groundwater it does not supply.  Moreover, article X’s conservation 

mandate cannot be read to eliminate Proposition 26’s proportionality requirement.  (See 

City of Palmdale v. Palmdale Water District (2011) 198 Cal.App.4th 926, 936-937 

[“California Constitution, article X, section 2 is not at odds with article XIII D 

[Proposition 218] so long as, for example, conservation is attained in a manner that ‘shall 

not exceed the proportional cost of the service attributable to the parcel.’ ”]; see id. at p. 

928 [district failed to prove its water rate structure complied with the proportionality 

requirement of Proposition 218]; see also Capistrano, supra, 235 Cal.App.4th at p. 1511, 

quoting City of Palmdale with approval.)  

The Agency also insists that basing its rates only on the demand for the imported 

water it actually supplies – as has long been the case – would “discourage users from 

employing conjunctive use . . . .”  The Agency does not explain how this is so, and we are 

constrained to note that, according to the Agency’s own 2003 Groundwater Management 

Plan, Newhall and the other retailers “have been practicing the conjunctive use of 

imported surface water and local groundwater” for many years.  And, according to that 

plan, the Agency and retailers have “a historical and ongoing working relationship . . . to 

manage water supplies to effectively meet water demands within the available yields of 

imported surface water and local groundwater.”  

In connection, we assume, with its conjunctive use rationale, the Agency filed a 

request for judicial notice, along with its reply brief.  It asked us to take notice of three 

documents and “the facts therein concerning imported water use and local groundwater 

production” by Newhall and the other water retailers.  The documents are the 2014 and 

2015 Water Quality Reports for the Santa Clarita Valley, and a water supply utilization 

table from the 2014 Santa Clarita Valley Water Report published in June 2015.  All of 
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these, the Agency tells us, are records prepared by the Agency and the four retailers, after 

the administrative record in this case was prepared.  The documents “provide further 

support” as to the “cooperative efforts of the Agency and the Purveyors in satisfying 

long-term water supply needs,” and “provide context and useful background to aid in the 

Court’s understanding of this case.”  The Agency refers to these documents in its reply 

brief, pointing out that since 2011, Newhall has increased its imported water purchases 

because of the impact of the current drought on certain of its wells, while retailer 

Valencia Water Company increased groundwater pumping and purchased less imported 

water in 2014.  These cooperative efforts, the Agency says, “reflect the direct benefit to 

Newhall of having an imported water supply available to it, whether or not it maximizes 

use of imported water in a particular year.”  

We deny the Agency’s request for judicial notice.  We see no reason to depart 

from the general rule that courts may not consider evidence not contained in the 

administrative record.  (Western States Petroleum Assn. v. Superior Court (1995) 9 

Cal.4th 559, 564; cf. id. at p. 578 [the exception to the rule in administrative proceedings, 

for evidence that could not have been produced at the hearing through the exercise of 

reasonable diligence, applies in “rare instances” where the evidence in question existed at 

the time of the decision, or in other “unusual circumstances”].)  Denial is particularly 

appropriate where judicial notice has been requested in support of a reply brief to which 

the opposing party has no opportunity to respond, and where the material is, as the 

Agency admits, “further support” of evidence in the record, providing “context and useful 

background.”  These are not unusual circumstances.   

Returning to the point, neither conservation mandates nor the Agency’s desire to 

promote conjunctive use – an objective apparently shared by the retailers – permits the 

Agency to charge rates that do not comply with Proposition 26 requirements.  Using 

demand for groundwater the agency does not supply to allocate its fixed costs may 

“satisf[y] the Agency’s constitutional obligations . . . to encourage water conservation,”  
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but it does not satisfy Proposition 26, and it therefore cannot stand.6  (Cf. Capistrano, 

supra, 235 Cal.App.4th at pp. 1511, 1498 [conservation is to be attained in a manner not 

exceeding the proportional cost of service attributable to the parcel under Proposition 

218; the agency failed to show its tiered rates complied with that requirement].)  

d. Other Proposition 26 requirements  

We have focused on the failure of the challenged rates to comply with the 

proportionality requirement of Proposition 26.  But the rates do not withstand scrutiny for 

another reason as well.  Proposition 26 exempts the Agency’s charges from voter 

approval only if the charge is imposed “for a specific government service or product 

provided directly to the payor that is not provided to those not charged . . . .”  (Italics 

added.)  The only “specific government service or product” the Agency provides directly 

to the retailers, and not to others, is imported water.  As the trial court found:  the Agency 

“does not provide Newhall groundwater.  It does not maintain or recharge aquifers.  It 

does not help Newhall pump groundwater.  Nor does it otherwise contribute directly to 

the natural recharge of the groundwater Newhall obtains from its wells.”    

The groundwater management activities the Agency does provide – such as its 

leadership role in creating groundwater management plans and its perchlorate 

remediation efforts – are not specific services the Agency provides directly to the 

retailers, and not to other groundwater extractors in the Basin.  On the contrary, 

groundwater management services redound to the benefit of all groundwater extractors in 

the Basin – not just the four retailers.  Indeed, implementation of any groundwater 

                                              
6  The Agency also cites Brydon v. East Bay Municipal Utility District (1994) 24 

Cal.App.4th 178 for the principle that, in pursuing a constitutionally and statutorily 

mandated conservation program, “cost allocations . . . are to be judged by a standard of 

reasonableness with some flexibility permitted to account for system-wide complexity.”  

(Id. at p. 193.)  But Brydon predated both Proposition 218 and Proposition 26.  (See 

Capistrano, supra, 235 Cal.App.4th at pp. 1512-1513 [Brydon “simply has no application 

to post-Proposition 218 cases”; “it seems safe to say that Brydon itself was part of the 

general case law which the enactors of Proposition 218 wanted replaced with stricter 

controls on local government discretion”].) 
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management plan is “subject to the rights of property owners and with the approval of the 

retail water purveyors and other major extractors of over 100 acre-feet of water per 

year.”  (Wat. Code Appen., § 103-15.2, subds. (b)&(c), italics added.) 

Certainly the Agency may recover through its water rates its entire cost of service 

– that is undisputed.  The only question is whether those costs may be allocated, 

consistent with Proposition 26, based in substantial part on groundwater use.  They may 

not, because the Agency’s groundwater management activities plainly are not a service 

“that is not provided to those not charged . . . .”  (Art. XIII C, § 1, subd. (e)(2).) 

In light of our conclusion the challenged rates violate Proposition 26, we need not 

consider the Agency’s contention that the rates comply with Government Code 

section 54999.7 and the common law.  Nor need we consider the propriety of the remedy 

the trial court granted, as the Agency raises no claim of error on that point. 

DISPOSITION 

 The judgment is affirmed.  Plaintiff shall recover its costs on appeal. 

 

        GRIMES, J. 

 

 WE CONCUR: 

 

 

  BIGELOW, P. J.    FLIER, J. 
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Transcription 
 

Keith Lewinger (Director, San Diego County Water Authority) 
Tom DeBacker (Controller, Metropolitan Water District of Southern California) 

 
3b: Financial highlights 

 
Finance and Insurance Committee Meeting 

 
July 8, 2013 

 
DeBacker (16:53): That was not based on a percentage. There was a point in time when we did use a 
percentage and that percentage was about 20 percent of the CIP. When we changed from that practice 
we went to a 95 million dollars and that was just to kind of, you know, get us close to what a 20 
percent amount would be, but it was not precisely 20 percent. 
 
Lewinger: So it was meant to represent approximately 20 percent? 
 
DeBacker: Yeah and I was just using that going forward.  
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The Metropolitan Water District Act 

 
 

PREFACE 
 

 This volume constitutes an annotated version of the Metropolitan Water District Act, as 
reenacted by the California State Legislature in 1969 and as amended in 1970, 1971, 1972, 1973, 
1974, 1975, 1976, 1978, 1981, 1984, 1985, 1995, 1998, 1999, 2001, 2004, and 2008. Where 
there is no legislative history given for a section of this act, it is because the section was enacted 
as part of the nonsubstantive revision of the Metropolitan Water District Act, Statutes 1969, 
chapter 209. The editorial work was done by the office of the General Counsel of The 
Metropolitan Water District of Southern California.  To facilitate use of the act, catchlines or 
catchwords enclosed by brackets have been inserted to indicate the nature of the sections which 
follow. Also, a table of contents has been set at the beginning of the act. Such table of contents 
and catchlines or catchwords are not a part of the act as enacted by the Legislature.  This 
annotated act will be kept up to date by means of supplemental pages issued each year in which 
there is a change to the act. 
 
 
 
 
 

(Statutes 1969, ch.209, as amended; 
West’s California Water Code – Appendix Section 109 
Deering’s California Water Code – Uncodified Act 570) 
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A contract between the State and a metropolitan water district for a water supply from the State Water
Resources Development System was a contract for the furnishing of continued water service in the future, payments
by the district being contingent upon performance of contractual duties by the State and not incurred at the outset, so
the district did not incur an indebtedness in excess of that permitted by former Section 5(7) of the Metropolitan
Water District Act (now Sec. 123).

Metropolitan Water District v. Marquardt, 59 Cal.2d 159, 28 Cal. Rptr. 724 (1963).

Sec. 124. [Taxes, Levy and Limitation]

A district may levy and collect taxes on all property within the district for the purposes of
carrying on the operations and paying the obligations of the district, except that such taxes,
exclusive of any tax levied to meet the bonded indebtedness of such district and the interest
thereon, exclusive of any tax levied to meet any obligation to the United States of America or to
any board, department or agency thereof, and exclusive of any tax levied to meet any obligation
to the state pursuant to Section 11652 of the Water Code, shall not exceed five cents ($0.05) on
each such one hundred dollars ($100) of assessed valuation. The term "tax levied to meet the
bonded indebtedness of such district and the interest thereon" as used in this section shall also
include, but shall not be limited to, any tax levied pursuant to Section 287 to pay the principal of,
or interest on, bond anticipation notes and any tax levied under the provisions of any resolution
or ordinance providing for the issuance of bonds of the district to pay, as the same shall become
due, the principal of any term bonds which under the provisions of such resolution or ordinance
are to be paid and retired by call or purchase before maturity with moneys set aside for that
purpose.

Amended by Stats. 1969, ch. 441.
CASE NOTE

An article in a contract between the State and a metropolitan water district for a water supply from the State
Water Resources Development System which article is based upon Water Code Section 11652, requiring the district
to levy a tax to provide for all payments due under the contract, does not contravene former Section 5(8) of the
Metropolitan Water District Act, imposing a limit on taxation, as Section 11652 is a special provision relating only
to taxation to meet obligations from water contracts with state agencies, whereas said Section 5(8) is a general
provision relating to taxation by a district for all purposes and the special provision controls the general provision.

Metropolitan Water District v. Marquardt, 59 Cal.2d 159, 28 Cal. Rptr. 724 (1963).

Sec. 124.5. [Ad valorem Tax Limitation]

Subject only to the exception in this section and notwithstanding any other provision of
law, commencing with the 1990-91 fiscal year any ad valorem property tax levied by a district on
taxable property in the district, other than special taxes levied and collected pursuant to
annexation proceedings pursuant to Articles 1 (commencing with Section 350), 2 (commencing
with Section 360), 3 (commencing with Section 370), and 6 (commencing with Section 405) of
Chapter 1 of Part 7, shall not exceed the composite amount required to pay (1) the principal and
interest on general obligation bonded indebtedness of the district and (2) that portion of the
district's payment obligation under a water service contract with the state which is reasonably
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allocable, as determined by the district, to the payment by the state of principal and interest on
bonds issued pursuant to the California Water Resources Development Bond Act as of the
effective date of this section and used to finance construction of facilities for the benefit of the
district. The restrictions contained in this section do not apply if the board of directors of the
district, following a hearing held to consider that issue, finds that a tax in excess of these
restrictions is essential to the fiscal integrity of the district, and written notice of the hearing is
filed with the offices of the Speaker of the Assembly and the President pro Tempore of the
Senate at least 10 days prior to that date of the hearing.

Added by Stats. 1984, ch. 271.

Sec. 125. [Investment of Surplus Money]

Investment of surplus moneys of a district is governed by Article 1 (commencing with
Section 53600) of Chapter 4, Part 1, Division 2, Title 5 of the Government Code.

Amended by Stats. 1969, ch. 441.

Sec. 125.5 Guidelines for intended use of unreserved fund balances.

On or before June 20, 2002, the board of directors of a district shall adopt a resolution
establishing guidelines for the intended use of unreserved fund balances.  The guidelines shall
require that any disbursement of funds to member public agencies that represents a refund of
money paid for the purchases of water shall be distributed based upon each member agency�s
purchase of water from the district during the previous fiscal year.

Added Stats. 2001 ch 632 §1 (SB350)

Sec. 126. [Dissemination of Information]

A district may disseminate information concerning the activities of the district, and
whenever it shall be found by two-thirds vote of the board to be necessary for the protection of
district rights and properties, the district may disseminate information concerning such rights and
properties, and concerning matters which, in the judgment of the board, may adversely affect
such rights and properties. Expenditures during any fiscal year for the purposes of this section
shall not exceed one-half of one cent ($0.005) for each one hundred dollars ($100) of assessed
valuation of the district.

Sec. 126.5.[Proscription on Use of Public Money for Investigations Relating to Elected
Officials, Advocacy Groups, or Interested Persons: Right to Public Records]

(a)  The Metropolitan Water District of Southern California and its member public
agencies may not expend any public money for contracting with any private entity or person to
undertake research or investigations with regard to the personal backgrounds or the statements of
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board to be equitable, may fix rates for the sale and delivery to member public agencies of water
obtained by the district from one source of supply in substitution for water obtained by the
district from another and different source of supply, and may charge for such substitute water at
the rate fixed for the water for which it is so substituted.

Sec. 134. [Adequacy of Water Rates; Uniformity of Rates]

The Board, so far as practicable, shall fix such rate or rates for water as will result in
revenue which, together with revenue from any water stand-by or availability service charge or
assessment, will pay the operating expenses of the district, provide for repairs and maintenance,
provide for payment of the purchase price or other charges for property or services or other rights
acquired by the district, and provide for the payment of the interest and principal of the bonded
debt subject to the applicable provisions of this act authorizing the issuance and retirement of the
bonds. Those rates, subject to the provisions of this chapter, shall be uniform for like classes of
service throughout the district.

Amended by Stats. 1984, ch. 271

Sec. 134.5. [Water Standby or Availability of Service Charge]

(a) The board may, from time to time, impose a water standby or availability service
charge within a district. The amount of revenue to be raised by the service charge shall be as
determined by the board.

(b) Allocation of the service charge among member public agencies shall be in
accordance with a method established by ordinance or resolution of the board. Factors that may
be considered include, but are not limited to, historical water deliveries by a district; projected
water service demands by member public agencies of a district; contracted water service
demands by member public agencies of a district; service connection capacity; acreage; property
parcels; population, and assessed valuation, or a combination thereof.

(c) The service charge may be collected from the member public agencies of a district. As
an alternative, a district may impose a service charge as a standby charge against individual
parcels within the district.

In implementing this alternative, a district may exercise the powers of a county water
district under Section 31031 of the Water Code, except that, notwithstanding Section 31031 of
the Water Code, a district may (1) raise the standby charge rate above ten dollars ($10) per year
by a majority vote of the board, and (2) after taking into account the factors specified in
subdivision (b), fix different standby charge rates for parcels situated within different member
public agencies.
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November 17, 2014 
 
Brett Barbre and  
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054‐0153 
 
RE:   Finance and Insurance Committee Item 6c – Balancing Accounts 
 
Dear Committee Chair Barbre and Members of the Board: 
 
Thank you for placing the balancing accounts issue on the committee agenda this month.  
 
In September, when staff last presented the item for discussion, we noted that the content of 
the presentation was not responsive to the question, namely, how can revenues from individual 
rates be tracked to improve accountability and ensure compliance with cost‐of‐service 
requirements.  We are disappointed to see that the same non‐responsive staff presentation will 
be made again this month.  
 
The concept of balancing accounts is well‐known and easy to understand.  It is a long‐standing 
accounting practice among private water utilities used to protect both the utility and its 
customers from changes in costs the utility has no ability to control (for example, the weather,) 
and at the same time, ensure that rates accurately reflect the costs of providing service. Because 
MWD now derives significant revenues from transportation services, it is imperative that MWD's 
accounting methods ensure all of its member agencies and ratepayers that the rates they are 
paying are fair, and used for the intended purpose as established during the public rate‐setting 
and cost‐of‐service process.    
 
We are asking that MWD implement an accounting mechanism that tracks revenues from all 
individual rates and expenditures associated with those rates. To the extent that MWD actual 
sales differ from forecasted sales, it may collect more or less than the revenue requirement upon 
which the rate for a particular service is determined.  Discrepancies between revenue 
requirements and actual revenues and expenses are captured through balancing account 
mechanisms, which "true‐up" the actual revenue to the revenue requirement in the following 
year.  This "true‐up" ensures that MWD only collects the revenue requirement for the rate that is 
charged in compliance with applicable law.   
 
We do not understand why MWD would be unwilling to extend its current practice of tracking 
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 treatment and water stewardship rates to also include supply, system access and system power 
rates. We are asking only that MWD account for all of its rates just as it now does for its 
treatment and water stewardship rates.  Tracking rates and revenue collection in this manner 
does not impede MWD's ability to meet bond covenants or any other requirement or function 
described in the staff presentation. 
 
We are also concerned with the position expressed at the last committee meeting that the 
Water Rate Stabilization Fund (WRSF) requirements should flow into a single fund with board 
discretion to expend those funds on any purpose.  The melding of surplus funds received from 
different rates and charges would necessarily lead to cross‐funding of unrelated services.  
Furthermore, the priority for fund flows (dollars in/out) could first be to the separate fund 
accounts for each identified service, rather than flowing first to the WRSF, as is the current 
practice, or sub‐account funds could be created within the WRSF to track and account for 
sources of the “puts” into the WRSF and the “takes” from the fund.  This would ensure 
collections from the rate for each service are accounted for and attributed to that service. 
Surplus collections remaining in that account may then be used to mitigate corresponding rate 
increases in the following years so funds are spent for that service in accordance with cost‐of‐
service and Proposition 26 (2010) requirements. 
 
We look forward to discussing this important transparency issue at the committee and board 
meeting this month. 
 
Sincerely, 

 
Michael T. Hogan 
Director 

Keith Lewinger
Director 

Fern Steiner
Director 

Yen C. Tu 
Director 
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San Diego County Water Authority 
4677 Overland Avenue • San Diego, California 92123-1233 
1858) 522-6600 FAX 1858} 522-6568 www.sdcwa.org 

February 4, 2016 

Dawn Chin 
Clerk of the Board 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 

Re: Written Request for Notice (Government Code Section 54999.7(d)); 
Request for Data and Proposed Methodology for Establishing Rates and Charges 
(Government Code Section 54999.7(e)) 

Dear Ms. Chin: 

Attachment 1 

The San Diego County Water Authority hereby requests notice of the public meetings 
and to be provided with all of the data and proposed methodology MWD will rely upon 
for establishing rates, charges, surcharges or fees for 2017 and 2018 (and any other years 
that may be before the board during the current rate cycle) in accordance with 
Government Code Section 54999.7(d) and (e). 

Please contact me if you have any questions. 

Sincerely, 

(l:;£0~~ 
Acting General Counsel 

cc: Maureen Stapleton, SDCW A General Manager 
Jeffrey Kightlinger, MWD General Manager 
Marcia Scully, MWD General Counsel 

A public agency providing a safe and reliable water supply to the San Diego region 
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January 10, 2016 
 
Randy Record and  
  Members of the Board of Directors 
Metropolitan Water District of Southern California 
P.O. Box 54153 
Los Angeles, CA 90054-0153 
 
RE: Board Memo 8-3: Adopt the 2015 Integrated Water Resources Plan Update - REQUEST TO 

DEFER BOARD ACTION ADOPTING 2015 IRP UPDATE, OR IN THE ALTERNATIVE, OPPOSE 
 
Dear Chairman Record and Board Members: 
 
The Water Authority supports action by the Board to receive and file, and defer adoption of, the 
Draft 2015 Integrated Water Resources Plan (IRP) Update and Appendices (Attachments 1 and 2 to 
Board Memo 8-3), presented to the Board at its December 2015 board meeting, as well as the 2015 
IRP Technical Update Issue Paper Addendum, presented to the Board at its October 2015 board 
meeting (collectively, these documents are referred to in this letter as the staff "Technical Report").  
This action would be consistent with the 2015 IRP update process that has previously and 
consistently been described by MWD staff to the Board as a "two-part process" that would include 
not only the Technical Report from staff (but instead now presented as the final proposed 2015 IRP 
Update), but also a subsequent board process that would include "resource policy issues discussion" 
prior to adoption of the 2015 IRP Update.i   
 
We do not support adoption of the Draft 2015 IRP Update at this time because the MWD Board of 
Directors is only now beginning the Phase 2 process of reviewing the technical data prepared by staff 
and deliberating the core planning and policy issues associated with the update and adoption of the 
IRP.  At the board policy level, this review should certainly include deliberation of MWD's reliability 
and water supply development "targets," because those targets greatly impact the cost and 
affordability of MWD Water. The purpose of the Board's review should be to ensure that the IRP 
accomplishes the six objectives established by the Board in 1996, and carried forward since that 
time, namely,  
 

• Acknowledge environmental and institutional constraints; and ensure: 
• Reliability; 
• Affordability;ii 
• Water quality; 
• Diversity; and 
• Flexibility 
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With this set of policy objectives in mind, we wanted to share some preliminary observations at the 
"50,000 foot view," before the Board reviews the technical data and has an opportunity to discuss 
policy issues and the assumptions staff has made in the draft 2016 IRP Update, at a workshop or 
next board meeting.  Except where otherwise specifically noted, all analyses contained in this letter 
are based on the data included in the IRP or taken from other MWD documentary sources.  These 
preliminary observations do not signify agreement with all of the stated assumptions, conclusions 
and recommendations by staff in the Technical Report, which should more properly be within the 
province of the Board of Directors during this Phase 2 process.   
 
We request board discussion, and further staff analysis as directed by the Board, of the following 
issues: 
 
1. Demand for MWD Water.  The Technical Report projects an increased demand for MWD Water 

that is not supported by the underlying data, which evidences instead a declining demand for 
MWD Water.  See Attachment 1.  It is critical that the Board consider the near and long term 
implications of the declining demand for MWD Water over time and how the IRP should be 
adapted now to plan for it.iii 

 
2. Likelihood of success of member agency projects.  The Technical Report understates existing and 

near-term local water supply development that will further and permanently reduce demand for 
MWD Water.  See Attachment 2.  The supply "gap" in the Technical Reportiv is driven in large 
measure by the assumption for planning purposes that all but 20,000 acre-feet (AF) of local 
water supply projects that are not currently under construction will fail to be implemented.  This 
includes projects that are currently in the full design phase with funds appropriated or at the 
advanced planning stage with completed certified environmental review.  In addition to seven 
projects within the Water Authority's service area which will be implemented, MWD assumes  
projects being developed by the following agencies will fail: 

• City of Beverly Hills; 
• City of Torrance; 
• Los Angeles Department of Water and Power; 
• Inland Empire Utility Agency; 
• Upper San Gabriel Valley MWD; 
• Eastern MWD; 
• Municipal Water District of Orange County (MWDOC)/Orange County Water District; and 
• Calleguas MWD 

 
The Technical Report and proposed IRP should "adapt" now to account for the likely success of 
these projects, or, at a minimum, factor in some percentage of the yield that will be developed.v  
If only 50% of the yield from these projects - currently at the advanced planning stage with 
completed design, funding and/or certified environmental review - is realized, the Technical 
Report understates local water supply coming on line by more than 100,000 AF annually.  This 
number does not take into account the almost 500,000 AF of additional yield from projects 
currently under feasibility investigation or in the conceptual planning phase.  See Technical 
Report at Attachment 2, Appendix 5 at pages A.5-1-A.5-13.   
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3. State Water Project.  The Technical Report hardwires a "worst case" assumption regarding the 
yield of the State Water Project (SWP) that is premature at best, assuming a sudden 400,000 AF 
reduction of SWP supplies in 2020 based on speculation what regulatory action may be taken 
(and which MWD would presumably object to).  It is, again, the staff's assumption that drives 
creation of a supply "gap."  MWD should identify the factors driving the potential magnitude and 
timing of a potential SWP export reduction, monitor these factors to see if and when they may 
occur and define thresholds that when reached would trigger action -by MWD and/or its 
member agencies to address the risk. 

 
4. Colorado River.  MWD has made substantial investments in Colorado River supplies recently; 

however, only a small portion of the supplies have been included in The Technical Report's 
forecast of Colorado River Aqueduct supplies.  See Technical Report, Attachment 1 at page 3-27, 
stating that "flexible" supplies including the PVID program and Intentionally Created Surplus are 
not included in the forecast.  As with the SWP, the IRP should present a risk assessment 
identifying the factors that will impact the magnitude and timing of restrictions on the 
availability of Colorado River water and the risk of the factors being triggered. 

 
5. LACSD project.  The Technical Report has not included or accounted for the water supply 

proposed to be developed by MWD and the Los Angeles County Sanitation Districts (LACSD) to 
meet groundwater replenishment demand in Los Angeles, Orange counties and San Bernardino.  
MWD's groundwater production numbers should be updated to include this water supply which 
staff has indicated is being developed to meet the water replenishment needs of the Los 
Angeles, Orange County and San Bernardino groundwater agencies. 

 
6. Reliability objective.  The Technical Report continues to use an outdated reliability goal, planning 

to meet 100% of retail water demands under all hydrologic conditions; this objective is outdated 
at best and should be changed now by the Board as part of the 2015 IRP Update to be more in 
line with the state's and MWD's own water conservation ethic, state law and standards.   

 
7. Affordability objective.  The Technical Report's "do nothing" approach to analyzing MWD Water 

demand, coupled with its "do everything PLUS" water supply planning strategy, fails to take the 
Board's affordability objective into account.  The IRP's "belt and suspenders" planning strategy 
which the Technical Report "builds on," should be reconsidered by the Board against declining 
MWD Water sales and increasing local water supply development.  Can our ratepayers afford for 
MWD to plan 100% water supply reliability (under "core resources" strategy or "IRP Approach") 
plus 500,000 or 200,000 AF ("uncertainty" or "buffer" supply) plus "Foundational" or "Future 
Supply Actions”?  At the very least, the Board should be presented with an affordability 
analysis.vi  If the IRP is truly adaptive, as it should be, there is no justification for spending 
ratepayer money now on projects and programs that may never be necessary and may 
ultimately end up as stranded investments. 

 
8. Adaptive management.  Although the Technical Report calls for an "adaptive management 

strategy," there is no consideration of phasing investments or identifying "triggers" (for example, 
a planned local project fails to be developed) that would allow MWD to truly "adapt" in order to 
avoid unnecessary costs, expenditures, and stranded assets.  The strategy described in the 
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Technical Report is a "do-everything-and-more" strategy that is inconsistent with the Board's 
affordability objective. 

 
9. Impact of higher MWD Water rates.  The Technical Report's discussion of MWD Water demand 

fails to take into account the inevitable impact of higher MWD rates and charges across a 
shrinking sales base due to declining sales and demand for MWD Water.  Significant MWD Water 
rate increases are inevitable given the approach recommended in the Technical Report and 
those higher rates increases will continue to dampen demand for MWD water sales.  Higher 
MWD rates will increase the economic incentive for the development of local water supplies 
such as is already occurring. See Attachment 2.   

 
10. Stranded costs.  The IRP Update should analyze and factor in the risk of stranded investments 

resulting from the reduced demand for MWD Water and rising MWD Water rates being spread 
across a shrinking ratepayer base. 

 
Conclusion 
An IRP that does not consider and incorporate actual available data and affordability creates a 
material risk that MWD investments will be made on illusionary foundations.  Ultimately, this Board 
of Directors will be accountable to the public and ratepayers we serve.  We sincerely hope that the 
Board will insist upon having an opportunity to deliberate these and many other issues and 
questions that should be addressed in the previously planned Phase 2 of the IRP process. 
 
Sincerely, 
 

 

    
Michael T. Hogan 
Director 

Keith Lewinger 
Director 

Fern Steiner 
Director 

Yen C. Tu 
Director 

 
Attachment 1:  Demand for MWD Water 
Attachment 2:  Examples of member agency water projects not included by staff in calculation of 
demand for MWD Water 

 
                                                 

i From the beginning of the 2016 IRP Update process, MWD staff said that it would be a two-part 
process, with the Technical Report scheduled for adoption in January 2016.  See April 8, 2015 Member 
Agency Kick-off Workshop RE 2015 Integrated Water Resources Plan Update ("final IRP Technical Update 
Report" for Board consideration scheduled for adoption in January 2016 [not the IRP itself]).  More 
recently, see http://edmsidm.mwdh2o.com/idmweb/cache/MWD%20EDMS/003736313-1.pdf, where 
several of the policy issues raised by the Board are outlined for future board discussion.  The Board's 
policy discussion should not be limited to issues relating to "implementation" of the staff's IRP.  Nor is 
there any reason why the IRP needs to be adopted now, prior to the Phase 2 board deliberations. 

ii Affordability is not addressed anywhere in the Technical Report or Attachments 1 and 2 to the 
2015 Draft IRP and Appendices.   

iii The Technical Report notes the importance of identifying and accounting for "changed 
circumstances" (e.g., Technical Report at Attachment 1, page v:  "The 2015 IRP Update focuses on 
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ascertaining how conditions have changed in the region since the last IRP update in 2010"), but fails to 
identify or account for the most material change that has occurred, namely, the fact that local water 
supply development is widely viewed as both more reliable and now, cost-effective when contrasted with 
the present and anticipated future cost of MWD Water.  See Attachment 2 statements by various member 
agencies seeking support for local projects.  The Technical Report appears to acknowledge this, at least 
indirectly, by noting that if the California WaterFix is implemented, it may need to seek "new markets" for 
this water supply.  Technical Report at Attachment 1, page vi ("[t]he potential completion of the California 
WaterFix and a modernized water system in the Delta, for example, would create a new physical ability to 
move additional supplies in average and above-average years. In addition to providing water for storage 
management, this could also create opportunities for new markets and partnerships."  The Water 
Authority questions this premise and believes that MWD's legal obligation and mission is to provide its 
own service area and ratepayers with supplemental water, not to develop it for sale to others and not to 
protect unidentified "broad public interests" that do not pay MWD's rates and charges (see Technical 
Report at Attachment 1, page vii ("MWD's baseline imported supplies has proven to be a highly cost-
effective investment that protects broad public interests as well as Southland ratepayers").  This is also an 
issue that warrants further examination in the context of the LACSD project where MWD proposes to pay 
100% of project costs and assume substantial risks in order to develop a water supply with respect to 
which member agencies of the LACSD would have a right of first refusal.  See Board Memo 8-3, November 
2015 MWD Board meeting.  Ultimately, MWD must link its rates to the agencies that are benefitting from 
the costs MWD is incurring (i.e., it must show" cost causation"). 

iv The Technical Report states that, "[t]hrough the 2015 IRP Update process, foreseeable 
challenges and risk scenarios were identified that point to the potential of 200,000 AF of additional water 
conservation and local supplies needed to address these risks."  Technical Report at Attachment 1, page 
iv.  However, this "gap" results in part from the planning assumption that more than 200,000 AF of local 
projects and conservation measures will fail to be implemented (see Technical Report, Attachment 1, 
Table 3-5 making clear that supply projections only include projects that are currently producing water or 
are under construction). The "gap" is also the result of the planning assumption that SWP supplies will be 
reduced by 400,000 AF; and, because the analysis also fails to include the 168,000 AF of supply for 
groundwater replenishment from the LACSD project.   

v The Technical Report emphasizes MWD's engagement with member agencies but does not 
explain why or if member agency staff and Board members agreed that it is reasonable to assume for 
planning purposes that the local projects listed on Attachment 2 would likely fail to be implemented.  It 
isn't possible to reconcile this assumption with the presentations member agencies have made to their 
respective communities and ratepayers seeking approval and funding of these local projects and the 
actual progress that is being made toward implementation. 

vi The Technical Report describes Future Supply Actions spending as including "exploring the 
feasibility of new local supply options, investing in water-saving technologies, acquiring land and 
proposing ways to reduce regulatory impediments to supply development."  Staff needs to explain why 
these actions and spending projects would not already be included in the 100% supply reliability PLUS 
"buffer" supply.  Given this lack of definition or any standard for triggering Foundational Actions spending, 
it is apparent that the Technical Report isn't a "plan" at all, but is rather, a blank check that could not 
possibly be a rational basis for establishing MWD's revenue requirements. 



Attachment 1 - Demand for MWD Water 

The IRP's projection of increased demand for MWD Water is not supported by MWD's 

own data, which evidences instead, a declining demand for MWD Water 

IRP Projections (million AF) 1 

 

2016 2020 2025 2030 2035 2040 

Retail Demand after Conservation2 3.84 4.12 4.19 4.22 4.26 4.27 

Local Supply3 2.20 2.31 2.36 2.39 2.41 2.43 

MWD Water Demand 1.64 1.81 1.83 1.83 1.85 1.84 

Cumulative Increase MWD Demand  0.17 0.19 0.19 0.21 0.20 
 

1.
 The retail demand and local supply numbers are taken from the Technical Report, Attachment 1, Draft 2015 IRP Update, Table 

ES-1.  The resulting calculation of MWD Water Demand is simply a mathematical calculation. 
2.

 Retail demand as calculated by MWD assumes only 50% compliance with Model Water Efficient Landscape Ordinance 
(MWELO).   
3.

 MWD does not include in its calculation of local supply any of the Water Authority's independent Colorado River water 

supplies (280,000 AF over time); it also assumes only 20,000 AF of member agency local projects will be successfully 

implemented.   

 

IRP Projections (million AF) adjusted only for San Diego's Colorado River water 

 

2016 2020 2025 2030 2035 2040 

Retail Demand after Conservation 3.84 4.12 4.19 4.22 4.26 4.27 

Local Supply 4 2.38 2.59 2.64 2.67 2.69 2.71 

MWD Water Demand  1.46 1.53 1.55 1.55 1.57 1.56 

Cumulative Increase MWD Demand  0.07 0.09 0.09 0.11 0.10 
 

4.
 Local supply corrected to include Water Authority’s actual independent Colorado River supplies over time pursuant to fully 

executed agreements.  

 

IRP Projections (million AF) adjusted for San Diego's Colorado River Water and 50% 
yield from member agency projects that are currently in full design with funds appropriated 

or at the advanced planning stage with certified environmental review complete  

 

2016 2020 2025 2030 2035 2040 

Retail Demand after Conservation 3.84 4.12 4.19 4.22 4.26 4.27 

Local Supply 2.38 2.59 2.64 2.67 2.69 2.71 

50% yield of Member Agencies  0.08 0.10 0.10 0.10 0.10 

MWD Water Demand 1.46 1.45 1.45 1.45 1.47 1.46 

Cumulative Increase MWD Demand  -0.01 -0.01 -0.01 0.01 0.00 
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The Technical Report and other historical MWD documents confirm that MWD Water sales 

are on a long-term declining trend that is no longer based on hydrology but on the 

development of local water supplies that will permanently replace and reduce demand for 

MWD Water 
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Attachment 2 

Examples of member agency projects not included by staff in calculation of demand for MWD Water 

Member Agency Status of Member Agency Project 
City of Beverly Hills Feasibility Project 

Groundwater development- 2,000 AF 
Status: 
Water Enterprise Plan- Adopted July 2015 
Through a variety of projects and measures including groundwater development, “the City has the 
potential to decrease its MWD purchases from the current 12,495 AFY to approximately 8,485 AFY by 
2024/25.” This amounts to a 4,010 AF (32 percent) reduction of the City's demand for MWD Water.  
 
http://www.beverlyhills.org/cbhfiles/storage/files/13699920851488612043/FINALPsomasCBHWEPRepor
t_08102015V2.pdf  

Calleguas MWD Advanced Planning (EIR/EIS Certified) Projects 
North Pleasant Valley Desalter- 7,300 AF 
Feasibility Projects 
2 projects 7,800 AF 
Status: 
Calleguas is working with several agencies and the City of Oxnard to develop additional water supplies 
and reclaim brackish groundwater.  These projects are in various stages of development with the largest 
being the EIR certified North Pleasant Valley Desalter.  It is also building a regional salinity management 
pipeline in phases.  Phase 1 is completed and Phase 2 is in design and, according to the Los Angeles 
Regional Water Quality Control Board, expected to be completed within the next permitting cycle in 2018. 
 
http://www.waterboards.ca.gov/rwqcb4/board_decisions/tentative_orders/individual/npdes/Calleguas_
Municipal_Water_District/PublicNoticeCalleguasRSMPAmendment.pdf  

Eastern MWD Full Design & Appropriated Funds Project 
Perris Desalter II, 4,000 AF 
Feasibility Project 
Indirect Potable Reuse- 24,070 AF 
Status: 
Perris Desalter scheduled for bid advertise, November 2016 (9/8/2015 Eastern Presentation)  
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IPR shown to be less expensive than MWD supplies, according to 8/20/2014 Eastern MWD presentation. 
http://www.emwd.org/home/showdocument?id=13335    page 15 

Inland Empire Utility 
Agency 

Advanced Planning (EIR/EIS Certified) Projects 
IEUA Regional Recycled Water Distribution System- 20,000 AF 
Status: 
IEUA’s Ten-year Capital Improvement Plan identifies immediate and long term capital projects (including 
pipelines) needed to “utilize 100% of the region’s projected recycled water supplies, increasing recycled 
water deliveries from approximately 37,000 to 55,000 by 2025.” 
http://www.ieua.org/wp-content/uploads/2015/04/TYCIP-Final-Ammended-project-list-3-30-15.pdf 

LADWP Full Design & Appropriated Funds Projects 
Terminal Island Water Reclamation- 7,880 AF 
Advanced Planning (EIR/EIS Certified) Projects 
Downtown and Sepulveda Expansion- 2,600 AF; Tujunga Well Treatment- 24,000 AF 
Feasibility Projects  
9 projects-32,865 AF 
Conceptual Projects 
4 projects -38,270 AF 
Status: 
From 11/20/2015 Presentation by David Pettijohn to Los Angeles Chamber of Commerce: 
Plans to reduce MWD purchases by 145,000 AF 
Increase Groundwater by 45,535 AF 
40,000 AF Water Transfers 
25,000 AF Stormwater Capture 
50,451 Increased Water Reclamation 
http://www.lachamber.com/clientuploads/EWE_committee/11.20.15_LADWP%20-
%20LA%20Chamber%20Presentation%2011.20.15%20final.pdf 

MWDOC Advanced Planning (EIR/EIS Certified) Projects 
Huntington Beach Seawater Desalination Project- 56,000 AF 
Status: 
Decision from Coastal Commission expected within 2 months 

City of Santa Monica Plans to eliminate the purchase of MWD Water 
Status: 
The following is the first two paragraphs of the City’s Water Sustainability Master Plan: 
The City of Santa Monica (City) supplies imported and local water to approximately 91,000 residents 
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covering an area of approximately 8 square miles. Looking to its future, the City hopes to eliminate its 
reliability on imported water by addressing the challenge of existing groundwater quality, identifying 
new sources of local water supply, and more effectively reduce and manage its water demands. 
With an adopted goal of water self-sufficiency achieved by eliminating reliance on Metropolitan Water 
District of Southern California (MWD) supply by 2020, the City of Santa Monica retained Kennedy/Jenks 
Consultants to develop an integrated Sustainable Water Master Plan (SWMP). 
This SWMP combines relevant components of existing plans with an evaluation of a broad range of water 
supply and demand management options to assist the City in meeting its goals. 
This plan has been prepared with the objective of developing a comprehensive document to define 
supply and demand management options to cost effectively reduce future water demands and enhance 
local water supply production capabilities. 
 
https://www.smgov.net/uploadedFiles/Departments/Public_Works/Water/SWMP.pdf  

City of Torrance Full Design & Appropriated Funds Projects 
Madrona Desalter Expansion- 2,400 AF 
Status: 
Received $3.9 Prop 84 funds and $3.0 M Prop. 50 funding. Estimated Completion 2018 
http://bondaccountability.resources.ca.gov/Project.aspx?ProjectPK=12317&PropositionPK=4  

Upper San Gabriel 
Valley MWD 

Full Design & Appropriated Funds Projects 
Direct Reuse- 2 projects 730 AF 
Indirect Reuse Replenishment- 10,000 AF 
Status: 
Upper District adopted an Indirect Reuse Action Plan in 2011 which set forth specific tasks to complete 
the Indirect Reuse Replenishment Project.  It has received $790,000 in grants to date to further the 
project.  According to MWD the project is scheduled to be on-line in 2018. 
 
http://upperdistrict.org/wp-content/uploads/2012/11/FY-15-16-Budget.pdf  

Western MWD Feasibility Projects 
Rancho California Reclamation Expansion/Demineralization Western AG- 13,800 AF 
Status: 
Scheduled for 2018 completion, according to MWD. 
 
Link to Rancho California Water Facilities Master Plan: 
http://www.ranchowater.com/documentcenter/view/1802 
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