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This Court’s July 22, 2013 Case Management Order instructed the parties to file pretrial
briefs by December 3 “expressing their views regarding . . . witness and exhibit lists . . . with a
notation that each item of evidence pertains to one or more stated causes of action.” July 22,
2013 Order at 3. This brief responds to that request. See Exhibit A (MWD’s Exhibit List).
L INTRODUCTION

The rates through which MWD recovers the costs of providing water to its member
agencies include: (1) supply rates, which are designed to recover the cost of the water resource
itself, and (2) transportation rates, comprised of the System Access Rate, System Power Rate,
and Water Stewardship Rate, which are designed to recover the cost of transporting water to
MWD’s member agencies.! SDCWA’s lawsuits against MWD allege that MWD unlawfully
collects costs through its transportation rates that are really supply costs.

Specifically, SDCWA argues that the costs MWD incurs under its contract with the State
of California (the Department of Water Resources, “DWR?”) to transport State Water Project
(“SWP”) water to MWD’s member agencies are really supply costs, and thus should not be
recovered under MWD’s transportation rates. SDCWA also asserts that costs MWD incurs to
support member agencies in developing local water resources and conserve water are really
supply costs, and thus should not be recovered under MWD’s transportation rates either.

Separately, SDCWA alleges that MWD improperly or fails to account for the annual
variations in water purchases between the member agencies—what SDCWA calls “dry-year
peaking.” Specifically, SDCWA contends that the Los Angeles Department of Water and Power
(“LADWP”) imposes “dry-year peaking” costs on MWD’s system that MWD’s other member
agencies are forced to subsidize.

SDCWA'’s lawsuits challenge these so-called deficiencies in MWD’s rate structure under

a varicty of legal theories, which have somewhat different legal frameworks as set out in the

' SDCWA’s Third Amended Petition for Writ of Mandate and Complaint for Damages and
Declaratory Relief (“TAC”) 3. MWD also charges a Treatment Surcharge to recover the cost
of providing water treatment to member agencies that do not have the facilities to make raw
water safe for domestic use.

1
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Court’s Pre Trial Rulings. However, this Court has stated that, for the most part, the guiding
principle that will govern SDCWA'’s challenge to MWD’s rates is reasonableness, i.e., the Court
will reject SDCWA’s challenge to MWD’s rates if those rates are reasonable.

This brief sets forth the evidence in its exhibit list (the “Trial Exhibits”), attached hereto
as Exhibit A, that MWD plans to present to the Court during the final hearing/trial, which will
establish that the eclements of MWD’s rate structure at issue are reasonable, and that SDCWA’s
claims should be rejected. The Trial Exhibits referenced in this brief, along with the trial
testimony and other evidence to be presented at trial, should MWD’s summary adjudication
motion be denied, also establish the invalidity of SDCWA’s challenges to MWD’s Rate
Structure Integrity (“RSI”) provision and its challenge to MWD’s method of calculating
“preferential rights.”

A. Evidence Regarding MWD’s Rate Structure

SDCWA challenges two aspects of MWD’s transportation rates: (1) MWD’s allocation
of SWP transportation costs it must pay under its contract with DWR (the “DWR Contract”) to
its System Access and System Power Rates; and (2) MWD’s allocation of the costs it incurs to
fund local water resource development and conservation programs to its Water Stewardship Rate.
As MWD’s Trial Exhibits will demonstrate, it is reasonable for MWD to recover both of these

costs through its transportation rates.

1. The Trial Exhibits Will Show That MWD’s SWP Transportation
Costs Are Properly Allocated To MWD’s Transportation Rates

One of MWD’s primary sources of water is the water that it obtains from the SWP under
the DWR Contract. That contract allocates to MWD the costs of transporting water to it.
Specifically, that contract allocates to MWD the costs of: (1) the facilities—such as aqueducts—
needed to deliver the water to MWD and (2) the power required to deliver the water to MWD.
MWD is obligated to pay these costs. The contract makes MWD (and the other state water

contractors) solely responsible for these costs; DWR is responsible for none of them. And,

2
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MWD must pay the bulk of these SWP transportation costs regardless of the amount of SWP
water it receives.

MWD collects its SWP transportation facilities and power costs through (1) its System
Access Rate, which is designed to recover the costs of the facilities (such as aqueducts)
necessary to deliver water to MWD, and thus to its member agencies, and (2) its System Power
Rate, which is designed to recover MWD’s costs of the power needed to deliver water to MWD,
and thus to its member agencies.

SDCWA does not take issue with MWD’s setting rates that recover its transportation
costs. Rather, SDCWA argues that the costs MWD pays to deliver SWP water to its member
agencies are not MWD’s transportation costs, but are instead MWD’s supply costs.

MWD’s Trial Exhibits show that SDCWA is wrong, and that MWD’s allocation of its
SWP transportation costs to its System Access Rate and System Power Rate is reasonable, for
several reasons.

First, as stated, the DWR Contract explicitly allocates to MWD all transportation charges
necessary to deliver water from the sources of supply (i.e., the SWP) to MWD, and MWD is
separately billed for those transportation charges. Also, through its bills DWR disaggregates (1)
the costs MWD incurs to purchase SWP water supplies, and (2) the costs MWD incurs to pay for
SWP transportation facilities, both of which largely are fixed costs that MWD must pay
regardless of the amount of SWP water MWD receives. See, e.g., DTX-137 (*MWD2010-
00007219). Accordingly, MWD is able to properly and precisely allocate its SWP supply and
transportation costs to its own water rates. Thus, it is reasonable for MWD to consider SWP
transportation costs its own transportation costs, and the MWD’s Board reasonably determined
to collect those costs through its rates designed to recover transportation costs.

Second, by paying its transportation charges under the DWR Contract, MWD has the
right to, and does, use SWP transportation facilities for conveyance of water that has nothing to

do with SWP water supply. Specifically, MWD can and does use the SWP aqueducts to “wheel”

3
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or transport,2 or to exchange, non-MWD water on behalf of MWD’s member agencies. It also
has the right to, and does, use SWP transportation facilities to transport its own non-SWP water
supply to its member agencies. Finally, it has to the right to, and does, use SWP facilities for
water storage, for later transportation to MWD and its member agencies. It is thus appropriate
for MWD to allocate the costs it pays to DWR for transportation facilities to its transportation
rates so that appropriate transportation costs are allocated to all water deliveries.

Third, MWD’s Trial Exhibits show that MWD’s collecting its SWP transportation costs .

through its own transportation rates is consistent with industry guidelines.

2. The Trial Exhibits Will Show It Is Reasonable For MWD To Recover
Costs Incurred To Fund Development Of Local Water Supplies And
Conservation Through Its Transportation Rates

MWD’s Trial Exhibits show that the costs it incurs to fund programs to develop local
water resources and conserve water are reasonably recovered through MWD’s transportation
rates by way of the Water Stewardship Rate.

First, as MWD’s studies on resource management indicate, MWD’s programs to develop
local water resources and conserve water free up capacity in transportation facilities, which
allows MWD to avoid or defer incurring costs to build, expand, or repair transportation facilities.
It also frees up capacity to deliver water to member agencies, including through wheeling or
exchange transactions. Increased capacity and decreased transportation costs bear a clear and
direct relationship to MWD’s transportation-related expenses. It is therefore reasonable for
MWD to recover the costs of funding these local resource and conservation programs through
the Water Stewardship Rate.

Second, California law specifically mandates that MWD expand and incentivize the
development of local water supplies within its service area. Allocating the Water Stewardship

Rate to supply would permit entities that use MWD’s facilities for transporting non-MWD water

2 As noted in MWD’s First Pretrial Brief, California law governing wheeling (the “Wheeling
Statute™) applies only to certain transactions. MWD First Pretrial Brief at 47-49.
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to defeat that mandate by evading the cost of expanding local supplies while importing additional

non-local water supplies.

3. The Trial Exhibits Will Show That MWD Has Not Violated The
Wheeling Statute

SDCWA'’s claim under the Wheeling Statute alleges that (1) “MWD violates the
Wheeling Statute because . . . the price MWD charges San Diego under the Exchange Agreement
is an illegal wheeling rate” and (2) the general rate for wheeling service set forth in MWD’s
Administrative Code, which MWD supposedly charges to SDCWA in other transactions, is
illegal.?

MWD’s Trial Exhibits demonstrate that SDCWA’s Wheeling Statute claim should fail.
Specifically, those exhibits show that MWD’s general rate for wheeling service set forth in its
Administrative Code is reasonable, that the 2003 Exchange Agreement is not a wheeling
agreement, and that even if it were, the price SDCWA pays thereunder is reasonable.

As an initial matter, SDCWA has pointed to no specific wheeling transaction that it
challenges in the 2010 and 2012 Actions. Therefore, its Wheeling Statute claim can only pertain
to MWD’s general rate applicable to providing wheeling service as defined in its Administrative
Code. The rate for wheeling service forth in MWD’s Administrative Code is comprised of the
System Access Rate, the Water Stewardship Rate, and the actual costs of power to transport the
wheeled water. SDCWA takes issue with the system-wide costs included in this rate by virtue of
the Water Stewardship Rate and the SWP costs included in the System Access Rate.

The SWP transportation costs allocated to the System Access Rate are reasonably
included in MWD’s rate for wheeling service. MWD supplies water to its member agencies
from two geographically distinct and distant places—Northern California and the Colorado
River. In order for MWD to do so, its system must be integrated and flexible. If a portion of the
SWP transportation costs were not included in MWD’s rate for wheeling service, then MWD’s

full-service customers would subsidize the benefit wheelers receive from MWD’s use of the

3 SDCWA'’s First Pretrial Brief at 38.
5
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SWP transportation facilities.

The Water Stewardship Rate recovers the costs of funding programs that free up
transportation capacity in MWD’s system. Wheelers are especially benefitted from this
increased capacity because, under California law, MWD is only obligated to approve wheeling
requests when it has a certain amount of unused transportation capacity. Also, as a matter of
physics, MWD cannot wheel water absent the capacity to do so. Given that the programs funded
by the Water Stewardship Rate help enable wheeling transactions, it is reasonable that MWD
includes the Water Stewardship Rate in its rate for wheeling service.

As stated, SDCWA also attempts to challenge the price set forth in the 2003 Exchange
Agreement under the Wheeling Statute. But, as SDCWA well knows, that agreement does not
involve wheeling and the Wheeling Statute does not apply, for several reasons.

First, the 2003 Exchange Agreement sets up an exchange of like amounts of water not a
conveyance of third-party water. Unlike other member agencies that purchase MWD water
through typical purchase orders, SDCWA has opted to obtain a portion of its MWD water under
a negotiated contract—the 2003 Exchange Agreement. Under this contract, in exchange for
Colorado River water SDCWA receives through a transfer agreement with the Imperial Irrigation
District (“IID”) and an allocation agreement under the Quantification Settlement Agreement
(collectively, the “IID/QSA Water”), MWD gives SDCWA a blend of SWP and Colorado River
water (the “Exchange Water”). The Exchange Water is a blend of MWD water, not third-party
water.

Second, MWD is obligated to provide Exchange Water under the 2003 Exchange
Agreement regardless of available capacity in MWD’s system and without interruption, even
when its pipes are not in operation due to repairs or preventative maintenance. In contrast, the
Wheeling Statute applies only where there is statutory availability in the system, and wheeling
may be interrupted if MWD has a shutdown on its Colorado River Aqueduct or does not have
sufficient capacity at any time during the life of the wheeling transaction. SDCWA should be

well aware of the difference between water exchanges and water wheeling, as it has entered into
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both kinds of transactions with MWD.

Third, and perhaps most important, MWD delivers the Exchange Water to SDCWA
regardless of whether SDCWA has first delivered water to MWD. It would be impossible for
MWD to “wheel” water that has not been provided to it yet. Indeed, SDCWA has agreed on
numerous occasions — before the State Water Board, the Sacramento Superior Court, and the
Court of Appeal — that the 2003 Exchange Agreement is not a wheeling agreement and the
Wheeling Statute does not apply to it.

But even assuming arguendo that the Wheeling Statute did apply to the 2003 Exchange
Agreement (it does not), the price is reasonable. Indeed, it was contractually negotiated and, as
SDCWA concedes, SDCWA requested that price. SDCWA already had the original 1998
Exchange Agreement in place, with a much lower price and a multi-decade term. In 2003,
SDCWA proposed to MWD amending the agreement, with SDCWA paying a different price (the
charges for conveyance that all member agencies pay under MWD’s current rate structure, which
is not the same as MWD’s rate for wheeling service since the power charge differs) in exchange
for MWD assigning $235 million in state funding to SDCWA and providing SDCWA with 110

years of nearly-free canal lining water. MWD agreed with SDCWA’s proposal.

4. The Trial Exhibits Will Show That MWD Recovers The Costs Of
Variation In Member Agency Demand From Year To Year And
“Peaking”

MWD?’s rates and charges recover both the costs of standing by to provide water to the
member agencies and of meeting the variations in member agency demands. SDCWA alleges
that MWD currently has no mechanism in place to recover the costs of meeting its member
agencies’ “dry-year peaking” demands. To the contrary, MWD has several rates and charges
that recover costs associated with the different types of demand the member agencies place on
MWD’s system. As MWD’s Trial Exhibits will demonstrate, MWD’s volumetric rates, under
which the charges necessarily increase as demand increases, and its Tier 2 Supply Rate,
Readiness-to-Serve Charge, and Capacity Charge ensure that no member agency is able to geta

“free ride” during years of higher than usual demand, whatever the reason.
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II. PROCEDURAL BACKGROUND

This case began in 2010 as a relatively simple challenge to the reasonableness of MWD’s
rates through a petition for writ of mandate and reverse validation claim, for which review is
limited to the administrative record. Over time, SDCWA added claims to its mandamus cause of
action which the Court has determined expanded the scope of evidence this Court may consider
(SDCWA’s Wheeling Statute claim), and which affected the standard of review (SDCWA’s
Proposition 13 and 26 claims). As a result, this case is procedurally unusual. In typical writ and
validation proceedings, the parties present their evidence to the court in written briefs prior to the
final hearing because live testimony is generally not permitted. See Continuing Education of the
Bar, California Civil Writ Practice, §§ 8.18 (citing Cal. R. Ct. 3.1113(b) (made applicable to writ
proceedings by Cal. R. Ct. 3.1103(a)(2)), 8.20, and 9.29-30 (4th Ed.); Am. Fed'n of State, County
& Mun. Emp. v. Metropolitan Water Dist. of Southern California, 126 Cal. App. 4th 247,263
(2005) (in a writ of mandate hearing, the trial court has broad discretion to decide the case on the
basis of declarations and other documents rather than live, oral testimony) (citations omitted);
see also Poway Royal Mobilehome Owners Ass'n v. City of Poway, 149 Cal. App. 4th 1460,
1478-79 (2007) (in validation actions review is limited to the administrative record and generally
does not involve witness testimony).

Here, the Court issued a Case Management Order on July 22, 2013 instructing the parties
to file pretrial briefs by December 3 “expressing their views regarding . . . witness and exhibit
lists . . . with a notation that each item of evidence pertains to one or more stated causes of
action.” July 22, 2013 Order at 3. In following this order and in keeping with the general rules
applicable to mandamus and validation actions, MWD submits its Second Pretrial Brief in
advance of the December 10, 2013 pretrial hearing. In this brief MWD sets forth the Trial

Exhibits that it plans to present to the Court during the final hearing/trial and that pertain to

* At the hearing on November 4, 2013, the Court instructed the parties to submit witness lists
before December 3, and the parties later stipulated to file them on November 12. 11/4/2013 Tr.
at 37:28-38:6. Section IV of this brief includes MWD’s amended Witness List, which reflects
the Court’s November 22, 2013 Order Regarding Time At Trial.
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SDCWA’s first through third, fifth, and sixth causes of action (the Court has deferred trial on the
fourth cause of action in both cases). The evidence discussed in this brief establishes the validity
of MWD’s rates and charges. The Trial Exhibits referenced in this brief, along with the trial
testimony and other evidence to be presented at trial (should MWD’s summary adjudication
motion be denied) also establish the invalidity of SDCWA’s civil claims challenging MWD’s
RSI provision and MWD’s method of calculating preferential rights. Given that the Court
requested the parties’ views on evidence with a notation to the cause of action the evidence
pertains to, MWD has organized its evidence by cause of action, not by claim. However,
because the first through third causes of action in the 2010 and 2012 Actions (the “Rate
Challenges”) contain multiple claims, where applicable, MWD notes when particular evidence is
related to a specific aspect of a claim in the Rate Challenges.

MWD reserves its right to introduce additional documents for impeachment or rebuttal

purposes on the first through third, fifth, and sixth causes of action.

III. EVIDENCE IN MWD’S EXHIBIT LIST

A, Trial Exhibits Supporting MWD’s Rates And Charges (First Through Third
Causes Of Action)

1. Relevance Of This Evidence
The Court has ordered that the default rules applicable to mandamus and validation

actions challenging a quasi-legislative decision apply to SDCWA’s first through third causes of
action, with a few, limited exceptions. See November 5, 2013 Order at 12. These default rules
include the review of MWD’s rate-setting based on an arbitrary and capricious standard. Id. at
10-11. Under an arbitrary and capricious standard of review, MWD’s rates are presumed
reasonable, fair, and lawful, and SDCWA has the burden of proving otherwise. Id. at 11. The
Court’s inquiry remains largely the same under the standards applicable to SDCWA’s Wheeling

Statute, Proposition 13, and Proposition 26 claims: whether MWD’s rates are reasonable.’

3 The Court has ordered that the standard of review for factual issues under the Wheeling Statute
claim is “substantial evidence.” November 5, 2013 Order at 15-17. The substantial evidence
standard is nearly identical to the arbitrary and capricious standard, in that “both require a

9
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The Trial Exhibits MWD cites® below show that SDCWA is unable to meet its burden to
show MWD’s rates are not reasonable, and, where applicable under Proposition 26, that MWD

has met its burden to show that its rates are reasonable.

2 Trial Exhibits Demonstrating MWD’s Rates Are The Result Of A
Thorough Democratic Process

a. The Evolution Of MWD’s Current Rate Structure

MWD is not a for-profit enterprise, nor did MWD create itself or devise its own key
governing rules. The California Legislature created MWD and enacted the MWD Act, MWD’s
enabling statute which governs MWD and, among other things, mandates that MWD set rates
that recover only the revenue necessary to pay its expenses. See MWD Pretrial Brief at 24
(citing MWD Act § 134). As DTX-045 demonstrates, until the late 1990s, MWD charged its
member agencies a single, bundled water rate. DTX-045 (MWDRECORD2012_006463 at
006471, 006496).” In 1998, MWD’s Board of Directors (which is comprised entirely of

reasonable basis for the decision.” Warmington Old Town Assocs. v. Tustin Unified Sch. Dist.,
101 Cal. App. 4th 840, 850 (2002). Similarly, while the Court has ordered a de novo review
under both Proposition 13 and Proposition 26, the inquiry provided by both provisions is a test of
reasonableness. See, e.g., Evans v. City of San Jose, 3 Cal. App. 4th 728, 736-37 (1992)
(Proposition 13 “does not embrace fees . . . that do not exceed the reasonable cost of providing
services necessary to the activity for which the fees are charged.”); Cal. Const. art. XIII C, § I(¢)
(“The local government bears the burden of proving by a preponderance of the evidence . . . that
the amount is no more than necessary to cover the reasonable costs of the governmental
activity”).

% As the Court’s November 5, 2013 Order makes clear, the only claim within SDCWA’s first
through third causes of action for which this Court may review extra-record evidence is
SDCWA’s Wheeling Statute claim, November 5, 2013 Order at 17-18. In order to easily
distinguish between record and extra-record evidence, the Court asked the parties to “use an
asterisk or other indicia” to note where extra-record evidence was cited. 11/4/2013 Tr. at 27:13-
21. Accordingly, MWD marks all extra-record evidence cited in Section III (regarding the first
through third causes of action) with an asterisk,

7 In this brief MWD cites to Bates numbers in the administrative record in the 2012 Action
because that record contains all of the documents in the administrative record in the 2010 Action
(which pertain to the 2011-2012 water rates and charges), plus the documents relevant to the
2012-2013 and 2013-2014 water rates and charges. Where a document cited herein is contained
in the administrative record for both actions, MWD incorporates the document from the
administrative record in the 2010 Action into this brief by citation to the administrative record in
the 2012 Action.
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representatives of all of MWD’s member agencies, as required by the MWD Act) began the
process of designing and implementing unbundled water rates and charges to reflect the different
services MWD provides in order to more equitably and transparently recover its costs. See
DTX-132 (MWDRECORD2012 006462 _01); DTX-034 (MWDRECORD2012 005543 at
005545-005546). DTX-132 shows that MWD’s current rate structure is the result of a thorough
planning process, involving all member agencies, that began in July 1998 to evaluate whether
MWD could “conduct its business in a more efficient manner to better serve residents within its
service area.” DTX-132 (MWDRECORD2012_006462_01)8.

As demonstrated by DTX-045, throughout MWD’s strategic planning process, the Board,
including representatives from SDCWA and MWD’s other member agencies, sought input from
numerous stakeholders, including business and community leaders, and the public at large.
DTX-045 (MWDRECORD2012_006463 at 006470). For over a year, through December 1999,
MWD’s Board developed policy considerations that led to the adoption of Strategic Plan Policy
Principles. Id.; see also DTX-029 (MWDRECORD2012_003847). In April 2000, MWD’s
Board adopted a composite rate structure framework, which it worked on developing through
December 2000. See DTX-045 (MWDRECORD2012_006463 at 006470). In December 2000,
MWD’s Board adopted a Rate Structure Action Plan, and it refined its detailed rate design
through September 2001. Id. DTX-036 establishes that, on October 16, 2001, MWD’s Board of
Directors voted to adopt a revised, unbundled rate structure. DTX-036
(MWDRECORD2012_005730 at 005737-005739).

DTX-040 shows that SDCWA specifically voted to approve Resolution 8796 which
described the lengthy rate development process and initiated adoption of the new rates. DTX-
040 (MWDRECORD2012_006223 at 006238); see also DTX-038
(MWDRECORD2012 006159). As demonstrated by DTX-045 and DTX-042, public hearings

on the recommended rates and charges to be implemented under the new, unbundled rate

¥ This Bates number is pending as MWD and SDCWA are currently finalizing a stipulation to
supplement the administrative record in the 2012 Action.
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structure began in February 2002, and on March 12, 2002, MWD’s Board voted to approve rates
and charges under the new structure to go into effect January 1, 2003. DTX-045
(MWDRECORD?2012_006463 at 006470); DTX-042 (MWDRECORD2012_ 006431 at 006439-
006441). MWD’s unbundled rate structure and the rates and charges that comprise it have
remained in effect for the last decade. Compare DTX-045 (MWDRECORD2012_006463 at
006517) with DTX-110 (MWDRECORD2012_016594 at 016696).

As DTX-049 shows, shortly after the rate structure went into effect in January 2003,
SDCWA commended that structure for its ability to “encourage cost-effective recycling,
conservation, and water management, accommodate a water transfer market, and secure a greater
level of financial commitment from [MWD’s] member agencies.” DTX-049
(MWDRECORD2012_ 007115 at 007122). SDCWA also recognized that the new, unbundled
rate structure provided “increased transparency and the ability to map cost to services rendered.”
Id

b. MWD’s Rate-Setting Process

As established by DTX-109, MWD provides wholesale supplemental water supplies—it
has no exclusive right to serve in its service area—and to the degree a member agency has local
resources, develops local resources, implements conservation, or otherwise reduces demands,
that member agency is not required to use MWD water or water services and is free to opt out
fully or partially. DTX-109 (MWDRECORD2012 016583 at 016587). DTX-029 and DTX-101
show that the member agencies set and incur MWD’s rates and charges voluntarily—they set the
rates themselves and are not obligated to purchase any minimum amount of water from MWD.’
DTX-029 (MWDRECORD2012 003847 at 003848) (“[MWD] is a voluntary cooperative of
member public agencies created for the purpose of ‘developing, storing and distributing

water.””); DTX-101 (MWDRECORD2012_013373 at 013421) (“No member agency of

% This evidence is generally relevant to the reasonableness of MWD’s rates and charges and is
specifically relevant to SDCWA’s claims under Propositions 13 and 26 and Government Code §
54999.7, which do not apply to rates and charges that are voluntary and not imposed. See Cal.
Const. art. XIII A; Cal. Const. art. XIII C, § 1(e); Gov’t Code § 54999.7(a).
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Metropolitan is obligated to purchase water from Metropolitan. However, twenty-four of
Metropolitan’s 26 member agencies have entered into voluntary 10-year water supply purchase
orders for water purchases through December 31, 2012.”). MWD’s member agencies are free to
acquire supplies from other sources, and MWD’s Board has adopted the concept of “direct
access,” or customer choice for supplier, to accommodate a water transfer market. DTX-109
(MWDRECORD2012 016583 at 016587); see also DTX-029 (MWDRECORD2012_003847).
And as the Exhibits below demonstrate, MWD’s rate-setting process is open and democratic, and
SDCWA is an active participant in that process.

Several months in advance of each rate vote, MWD presents each Board member,
member agency, and the public with a detailed letter setting forth MWD?’s revenue requirements,
the methodology for establishing MWD’s rates, and the proposed rates and charges. 19 See DTX-
039 (MWDRECORD2012_006166); DTX-076 (MWDRECORD2012_009962); and DTX-105
(MWDRECORD2012_013788). MWD opens these proposed rates for discussion at public
meetings, MWD’s internal meetings, meetings with all member agency managers, and noticed
public hearings. DTX-041, DTX-090, and DTX-110 establish that MWD staft provides the data
supporting each proposal and develops additional rate options throughout these discussions.
MWD staff then presents each Board member with a final letter setting forth the details of the
proposed rate options and a staff recommendation. DTX-041 (MWDRECORD2012_006294);
DTX-090 (MWDRECORDO011443); DTX-110 (MWDRECORD2012_016594). This ensures
that Board members, and the member agencies they represent, are fully informed in advance of
the vote and have sufficient time to consider the proposed rates.

The member agencies are well aware of the methodology by which MWD sets its rates.
For each rate-setting since the unbundling, MWD has engaged in a multi-step cost of service

(“COS”) process during which it assigns certain expenses to related operation functions. DTX-

'9 This evidence is generally relevant to the reasonableness of MWD’s rates and charges and is
specifically relevant to SDCWA’s Government Code § 54999 claim, which contains notice
provisions that, if applicable, MWD has satisfied as shown by DTX-039, DTX-076, and DTX-
10s.
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090 demonstrates the COS process:

In Step 1, MWD determines its revenue requirements for the given fiscal year. See DTX-
090 (MWDRECORDO11443 at 011472-011474). In Step 2, MWD allocates those revenue
requirements (i.e., MWD’s costs) to operation functions which are designed to generate revenue
to pay for related expenses (supply, conveyance and aqueduct, storage, treatment, distribution,
etc.). DTX-090 at 011474-011482. In Step 3, MWD categorizes its functionalized costs based
on their causes and behavioral characteristics, including identifying which costs are incurred to
meet average demands versus peak demands and which costs are incurred to provide standby
service. DTX-090 at 011483-011489. The classification categories include: fixed demand costs,
fixed commodity costs, fixed standby costs, variable commodity costs, and hydroelectric costs."!
DTX-090 at 011483.

In Step 4, MWD breaks its operation functions down into corresponding rate design
elements, which, in MWD’s rate structure are volumetric rates (i.e., rates charged per acre-foot
of water MWD delivers to the member agency), and fixed charges (which do not vary with sales
in the current year). Among the unbundled volumetric rates in MWD’s rate structure are a
Supply Rate (Tiers 1 and 2) and transportation rates, which are: a System Access Rate, a System
Power Rate, and a Water Stewardship Rate. DTX-090 at 011490-500. MWD’s fixed charges
included a Readiness-to-Serve Charge and a Capacity Charge. Id.

DTX-088 shows that MWD’s rates and COS process were reviewed by an independent

" Between Steps 3 and 4, agencies that provide water services will sometimes create separate
classes for customers with significantly different demand patterns. See DTX-030,
MWDRECORD2012_003865 at 003947. The American Water Works Association’s
(“AWWA”) M1 Manual does not require that MWD classify its member agencies into customer
classes; instead, it states that “[a] widely used rate structure for wholesale customers is a uniform
volume rate to recover the costs of the wholesale customer class.” Id. at 003948, 004120
(emphasis added). In any event, under AWWA’s M1 Manual, the variation in demand across
MWD’s member agencies is not significant enough to merit creating separate customer classes.
Compare DTX-030, MWDRECORD2012_003865 at 004118 (AWWA’s M1 Manual grouped
wholesale customers into one class where the maximum-day factors ranged from 1.2 to 2.5)
(emphasis added) with DTX-108, MWDRECORD2012 016154 at 016177 (member agency
peak-to-average sales ratios range between 1.07 and 1.72, excluding an outlier member agency
who purchases only 300 acre-feet of water on average each year).
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consultant who determined that MWD’s rates are in compliance with industry guidelines,
including AWWA’s M1 Manual.'” DTX-088 (MWDRECORD2012_011309 at 011321-
011323).

MWD is required by the Legislature to adopt rates by a majority vote of the members of
its Board of Directors. See MWD Act § 57. As DTX-091 and DTX-111 show, SDCWA
currently holds the second-highest voting block on MWD’s Board at approximately 18%. DTX-
091 (MWDRECORDO011564 at 011569-011571); DTX-111 (MWDRECORD2012_016995 at
016997-017003). SDCWA also holds the maximum number of seats (4) any member agency has
on the Board. Id. Despite this sizeable voting bloc, the state-mandated democratic nature of
MWD’s rate-setting means that SDCWA, like any member agency, is not guaranteed the result it
favors with each vote. The MWD Board votes on multiple matters every month and the votes
change; often the votes are unanimous, but where they are not, every member agency has at
times been in the majority and at times in the minority. See, e.g., DTX-111
(MWDRECORD2012_016995 at 016997-017001). SDCWA exercised its right to vote against
the rates at issue in the 2010 and 2012 Actions, but the rates were passed by around a 60% and
76% majority, 1respectively.13 See DTX-091 (MWDRECORDO011564 at 011569-011571); DTX-
111 (MWDRECORD2012 016995 at 016997-017001).

As demonstrated, SDCWA is an active participant in the rate-setting process. Indeed, the
following exhibits show that SDCWA voted for rates under the structure it now challenges in

numerous years following the unbundling, including 2005, 2006, 2007, 2008, 2009, and 2012,

12 This evidence is generally relevant to the reasonableness of MWD?s rates and charges and is
specifically relevant to SDCWA’s claim Government Code § 54999.7, which requires an agency,
at least once every ten years, to complete a COS study that describes the agency’s COS
methodology “which may be identified by reference to appropriate industry ratemaking
principles, including guidance . . . [from] American Water Works Association.” Gov’t Code §
54999.7(c). If Section 54999.7 applies to MWD’s rates, DTX-088 shows MWD has satisfied
this requirement.

13 Evidence regarding the percentage of the total votes in favor of the rates is relevant to
SDCWA'’s claims under Proposition 13 and 26, which, if applicable, contain a requirement that
the challenged tax be approved by a super-majority of the relevant electorate.
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DTX-059 (MWDRECORD2012_008252 at 008263-008264); DTX-062
(MWDRECORD2012_008676 at 008681); DTX-066 (MWDRECORD2012_009261 at 009267-
009268); DTX-071 (MWDRECORD2012_009618 at 009626-009631); DTX-082
(MWDRECORD2012_010376 at 010383-010385); and DTX-111
(MWDRECORD2012_016995 at 016997-016998).

c. The Rates At Issue

The exhibits in this section describe the rates that SDCWA challenges, which are: the
System Access Rate, the System Power Rate, and the Water Stewardship Rate. By alleging that
MWD does not recover the costs of “dry-year peaking,” SDCWA’s challenge also relates to
MWD’s Readiness-to-Serve Charge and Capacity Charge.

DTX-045, DTX-090, and DTX-110 establish that the System Access Rate generates
revenues to recover the capital, operating, and maintenance costs associated with those
transportation facilities (e.g., aqueducts and pipelines) necessary to deliver water to meet
member agencies’ average annual demands, DTX-045 (MWDRECORD2012_006463 at
006518); DTX-090 (MWDRECORDO11443 at 011492); DTX-110
(MWDRECORD2012_016594 at 016697)."" The transportation facilities costs that revenues
from the System Access Rate recover are the “distribution” facilities (MWD’s facilities within its
service area) and the “conveyance” facilities (SWP facilities and Colorado River Aqueduct
(“CRA”). DTX-045 (MWDRECORD2012_006463 at 006518). MWD allocates costs
associated with the SWP in the same way it allocates costs associated with the CRA, which it
owns. In other words, every member agency pays both a Supply Rate for Colorado River and

SWP water supply, and the transportation rates for use of the CRA and the SWP. See DTX-090

14 The transportation facilities costs that revenues from the System Access Rate recover are the
“distribution” facilities (MWD?’s facilities other than its Colorado River Aqueduct facilities) and
the “conveyance” facilities (SWP and Colorado River facilities). DTX-045,
MWDRECORD2012_ 006463 at 006518. MWD allocates costs associated with the SWP in the
same way it allocates costs associated with the CRA. In other words, every member agency pays
both a Supply Rate for use of the CRA and the SWP, and transportation rates for use of the CRA
and the SWP. See DTX-090, MWDRECORDO11443 at 011488, 011490.
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(MWDRECORD2012 011443 at 011488, 011490); DTX-110 (MWDRECORD2012_016594 at
016695).

DTX-045, DTX-090, and DTX-110 establish that the System Power Rate generates
revenues to recover the costs of power necessary to pump water through the SWP and Colorado
River facilities to MWD, and through MWD facilities to the member agencies. DTX-045
(MWDRECORD2012 006463 at 006520); DTX-090 (MWDRECORDO011443 at 011492);
DTX-110 MWDRECORD2012 016594 at 016697).

As shown in DTX-045, DTX-090, and DTX-110, the Water Stewardship Rate recovers
the costs of funding demand management programs (local water resource development
programs, water conservation programs, and seawater desalination programs). DTX-045
(MWDRECORD2012 006463 at 006519); DTX-090 (MWDRECORDO011443 at 011492);
DTX-110 (MWDRECORD2012_016594 at 016697). As stated in DTX-045, these demand
management programs incentivize the development of local water supplies and the conservation
of water which “reduce and defer system capacity expansion costs . . . and create available
capacity to be used to complete water transfers.” DTX-045 (MWDRECORD2012_006463 at
006519).

DTX-090 and DTX-110 show that the Readiness-to-Serve Charge recovers, inter alia,
SWP-related conveyance costs associated with peak demand (i.e., capital financing costs) as well
as emergency storage and peak-related storage costs (i.e., storage which provides operation
flexibility in meeting peak demands and flow requirements), and costs incurred to stand by and
provide services during times of unexpected need. DTX-090 (MWDRECORDO011443 at
011484-011485, 011488, 011490, and 011494-0011495); DTX-110
(MWDRECORD2012 016594 at 016688-016689, 016693, 016695, and 016698-016699). Each
member agency’s Readiness-to-Serve Charge is based on that agency’s ten-year rolling average
of past total consumption, i.e., all firm deliveries including water transfers and exchanges that
use MWD capacity. DTX-090 at 011495; DTX-110 at 016699.

And, as can be seen in DTX-090 and DTX-110, the Capacity Charge is intended to pay
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for the cost of “peaking” capacity on MWD’s system, while providing an incentive for local
agencies to decrease their use of MWD’s system to meet peak day demands. DTX-090
(MWDRECORDO011443 at 011492-011493); DTX-110 (MWDRECORD2012_016594 at
016697-016698). Each member agency’s Capacity Charge is based on that agency’s three-year
rolling average of its maximum summer day demand. DTX-090 at 011492; DTX-110 at 016697,
When MWD’s Board first decided a decade ago to implement the Capacity Charge, DTX-049
shows that SDCWA stated that it believed that the Capacity Charge would “provide the greatest
economic incentive to actively manage system peaking.” DTX-049
(MWDRECORD2012 007115 at 007123).

As DTX-090, DTX-110, and DTX-045 demonstrate, these rates and charges are
uniformly charged to all member agencies.'” DTX-090 (MWDRECORDO011443 at 011492);
DTX-110 (MWDRECORD2012_0016594 at 016697) (“All system users (member agency or
third party) pay the [System Access Rate] to use [MWD’s] conveyance and distribution
system.”); DTX-090 at 011492; DTX-110 at 016697 (“All system users (member agency or third
parties) will pay the same proportional costs for existing and future conservation and recycling
investments.”); DTX-110 at 016697; DTX-090 at 011495 (The Readiness-to-Serve Charge is
“allocated to the member agencies based on each agency’s proportional share of a ten-year
rolling average of all firm deliveries (including water transfers and exchanges that use [MWD]
system capacity.”); DTX-110 at 016699; DTX-090 at 011492 (every member agency’s Capacity
Charge is levied by calculating “the maximum summer day demand placed on [MWD’s] system
between May 1 and September 30 for a three-calendar year period.”); DTX-110 at 016697,
DTX-045 (MWDRECORD?2012_006463 at 006475) (The System Power Rate “is applied to all
deliveries to member agencies. Wheeling parties will pay for the actual cost (not system

average) of power needed to move the water.”).

As DTX-049, DTX-052, DTX-057, DTX-060, DTX-064, DTX-068, DTX-076, DTX-

15 This evidence is generally relevant to the reasonableness of MWD?’s rates and charges and is
specifically relevant to SDCWA’s claim under the MWD Act, under which MWD’s rates must
be “uniform for like classes of service.” MWD Act § 134.
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090, and DTX-110 indicate, the claims in SDCWA’s first three causes of action are aimed at
features of MWD’s rate structure that have been in place for over a decade. Specifically, in
every year since 2003, MWD has (i) included SWP transportation costs in its transportation rates
(through the System Access Rate and System Power Rate); (ii) charged the Water Stewardship
Rate to all users of the MWD system; and (iii) charged the Readiness-to-Serve and Capacity
Charges to recover the costs associated with providing standby service and member agency
peaking. See DTX-049 (MWDRECORD2012_007115 at 007124); DTX-052
(MWDRECORD?2012 007531 at 007538); DTX-057 (MWDRECORD2012_007979 at 007986);
DTX-060 (MWDRECORD2012 008433 at 008441); DTX-064 (MWDRECORD2012_008856
at 008867); DTX-068 (MWDRECORD2012_009389 at 009399); DTX-076
(MWDRECORD2012_009962 at 009971); DTX-090 (MWDRECORDO011443 at 011467);
DTX-110 (MWDRECORD2012 016594 at 016674); id. at 016703 (FY 2013/2014).

3. The Trial Exhibits Show That Allocating SWP Transportation Costs
To MWD’s Transportation Rates Is Reasonable

One primary source of the water MWD provides its member agencies is SWP water
MWD obtains under the DWR Contract. That contract allocates to MWD the costs of
transporting water to it. Specifically, that contract allocates to MWD the costs of (1) the
facilities—such as aqueducts—needed to deliver the water to MWD, and (2) the power required
to deliver that water to MWD, The contract also obligates MWD to pay those transportation
costs that are allocated to it. DWR is responsible for none of these costs under the contract, only
MWD is. And MWD must pay the bulk of its SWP transportation costs regardless of what
amount of SWP water it receives. MWD collects its SWP transportation facilities and power
costs through (1) its System Access Rate—which, as discussed, is designed to recover the costs
of the facilities necessary to deliver water to member agencies (such as aqueducts), and (2) its
System Power Rate—which is designed to recover MWD’s costs of the power needed to deliver
water to its member agencies. DTX-045, DTX-090, and DTX-110 show the System Access Rate

and System Power Rate recoup the capital, operation, and maintenance costs MWD must pay for
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SWP transportation facilities, as well as the average power costs'® to convey water to MWD’s
internal distribution system. DTX-045 (MWDRECORD2012_006463 at 006518); DTX-090
(MWDRECORDO011443 at 011473, 011475, 011490); DTX-110 (MWDRECORD2012 016594
at 016680, 016682, 016695); see also MWD Admin. Code § 4125.

SDCWA does not challenge the propriety of MWD’s having rates designed to recover its
transportation costs. Rather, SDCWA instead argues that the costs MWD pays to deliver SWP
water to its member agencies are not MWD’s transportation costs, but are instead really MWD’s
supply costs. The Trial Exhibits show that SDCWA is wrong, and MWD’s collection of its SWP
transportation costs through its System Access Rate and System Power Rate is reasonable, for

several reasons.

a. Evidence Demonstrating That SWP Transportation Costs Are
MWD’s Transportation Costs

The DWR Contract establishes that the costs MWD pays DWR for transportation under
that contract are MWD’s transportation costs. It is thus reasonable for MWD to collect those
costs through rates designed to recover MWD’s transportation costs.

The DWR Contract explicitly distinguishes between costs incurred to supply SWP (or
“project”) water to MWD, and costs incurred to deliver SWP water from the source of supply to
MWD, and sets forth different charges for each. Compare DTX-055
(MWDRECORD2012 000001 at Art. 22(a)) with id. at Art. 23, Article 22 of the DWR Contract
sets out the terms applicable to MWD’s payment for a supply of SWP water, which the DWR
calls the “Delta Water Charge.”

By contrast, Article 23 of the DWR Contract sets out a “Transportation Charge” which
consists of “those costs of all project transportation facilities necessary to deliver project water to

[MWD].” It provides that those costs are “allocated to the contractor”—here, MWD."

16 Because the System Power Rate recovers the costs of average system power (as opposed to
actual point-to-point power), SDCWA is arguably the largest beneficiary of this rate component
because it is farther away from the SWP facilities than any other member agency.

" MWD is the “contractor” under the DWR Contract. DTX-055, MWDRECORD2012_000001
at 000011, 000033.

20

MWD’S SECOND PRETRIAL BRIEF

A/75842686.1




0o NN N

S \O

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Articles 24 through 26 break the Transportation Charge into three different components,
each of which provide that the costs the DWR incurs to move water through the SWP facilities to
MWD are “allocated” to MWD.

Article 24 recovers the capital costs associated with the aqueducts necessary to transport
water to MWD, Specifically, it sets forth the capital cost component of the Transportation
Charge, which “shall return to the State . . . those [ ] costs of the project transportation facilities
necessary to deliver [project] water to [MWD].” It, too, provides that these costs are “allocated”
to MWD, DTX-055 (MWDRECORD2012 000001 at Art. 24(a)).

Article 25 pays for operation and maintenance of those aqueducts. It sets forth a
minimum charge for the costs of “operation, maintenance, power and replacement” of DWR’s
transportation facilities which costs, are also “allocated to [MWD].” DTX-055 at Art. 25(a).

Article 26 recovers power costs required to pump water through transportation facilities
to MWD. Specifically, it sets forth the variable charge component of the Transportation Charge
for operation, maintenance, power and replacement costs. This charge is dependent upon the
amount of water delivered to MWD, and Article 26 provides that these costs are “allocated” to
MWD. DTX-055 at Art. 26(a).

The contract not only provides that these transportation costs are allocated to MWD, it
also provides that DWR is nor ultimately responsible for them. Each Article addressing the
Transportation Charge provides that al/ costs DWR might incur in the first instance to transport
water to MWD will be recovered from MWD via the Transportation Charge. For example,
Article 23 provides that the Transportation Charge shall “return to the state” the costs of
delivering water to MWD, DTX-055 at Art. 23; see also id. at Arts. 24(a), 25(a), 26(a)
(containing same language). In other words, DWR is ultimately responsible for none of the costs
associated with transporting water to MWD, only MWD is.

Also, MWD is responsible for paying the costs necessary to transport SWP water to it
regardless of whether it gets any water. Only Article 26—the charge that recovers costs for

pumping water through transportation facilities to MWD—depends on the amount of water
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delivered to MWD. MWD is responsible for all of the other transportation costs even if it gets
no SWP water. (This does not mean that DWR is responsible for those Article 26 power costs if
MWD gets no water. Article 26, as noted, recovers costs associated with pumping water, and if
MWD gets no water, there are no power costs associated with pumping water to it.)

Moreover, not only is the Transportation Charge under the DWR Contract transportation-
related and legally allocated to MWD, but MWD was also required to start paying the capital
component of the Transportation Charge during construction of the SWP, which was years
before MWD ever received a supply of SWP water. DTX-055 at Arts. 6, 17, 29; DTX-135 (*p.
98-99).

The DWR Contract establishes that the costs MWD pays DWR for transportation under it
are MWD’s transportation costs. It is thus reasonable for MWD to collect those costs through

rates designed to recover MWD’s transportation costs.

b. Evidence Demonstrating That MWD Uses SWP
Transportation Facilities For Transactions With No Supply
Component

The Trial Exhibits demonstrate that there is an additional reason why it is appropriate for
MWD to collect its own SWP transportation costs through its transportation rates, as opposed to
its Supply Rate. Namely, MWD can and does use SWP transportation facilities in transactions
that have no supply component at all.

The DWR Contract gives MWD the right to use SWP transportation facilities to transport
non-project water, i.e., water that does not come from SWP facilities. See DTX-055
(MWDRECORD2012 000001 at Art. 55(a)). MWD pays no additional transportation charges to
do so. The contract provides that the transportation costs MWD incurs to use SWP facilities to
transport non-project water are the same as those incurred to transport project water. DTX-055
at Art. 55(b)-(c). This means that MWD has the right to use the SWP facilities for purely
transportation-related transactions.

DTX-069, DTX-075, DTX-080, DTX-072, and DTX-086 demonstrate that MWD has

exercised this right on several occasions and that, in fact, SDCWA specifically has requested that
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MWD wheel water it has obtained from other sources through the SWP facilities on its behalf.
DTX-069 (*MWDPRA044402); DTX-075 *MWDPRA044184); DTX-080
(*MWDPRA044104); DTX-072 (*MWD2010-00007739); DTX-086 (*SDCWA2010-
2012_00082035) (SDCWA stating: “Since [MWD’s] wheeling service includes the member
agency privilege to use [MWD’s] rights to State Water Project facilities, [SDCWA] requests that
you provide the necessary coordination to ensure all issues, including delivery schedules,
through-delta conveyance capacity, and any other operational matters are timely addressed with
the [DWR].”) (emphasis added). In these transactions, MWD effectively leases the SWP
transportation facilities: it pays DWR for the costs of using its transportation facilities and it
holds a contractual right to use the facilities for transportation.18 See DTX-055
(MWDRECORD2012_000001 at Arts. 24-26, 55). Such transactions have no supply component
at all—MWD is using SWP facilities solely for transportation, not supply.

Also, to obtain water for transportation to member agencies, MWD, employing Article
55, also uses SWP facilities to transport water obtained from non-SWP sources. Specifically, as
DTX-102 shows, when the SWP provides MWD very little water, MWD buys water from third
parties, and conveys that water through SWP facilities to help meet member agencies’ water
needs. DTX-102 (*SDCWA2010-2012_00136906). Here again, under the DWR Contract,
MWD uses SWP transportation facilities in transactions that have nothing to do with SWP water
supply.

The DWR Contract also gives MWD the right to use SWP facilities for “interim storage”
of non-project water, for later transportation to MWD and its member agencies. DTX-055
(MWDRECORD2012 000001 at Art. 55(a)).

In keeping with MWD’s rate design goal of transparently linking each of its rate elements

to the precise services rendered (discussed above), MWD’s allocation of transportation-related

'8 Evidence regarding the ownership of the transportation facilities MWD uses to deliver water is
relevant to SDCWA’s Proposition 26 claim, and specifically to whether, if Proposition 26
applies, MWD’s rates fall under the exception for the use of “government property.” See Cal.
Const. art. XIII C, § 1(e)(4).
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SWP expenses to its transportation rates is reasonable. '’

c. Evidence Demonstrating That Allocating SWP Transportation
Costs To The Transportation Rates Is Consistent With
Industry Guidelines

MWD’s Trial Exhibits demonstrate that MWD’s allocation of transportation-related SWP
costs to its transportation rates complies with industry guidelines. DTX-134, a water rate design
text book written by George Raftelis, endorses differentiating between the costs associated with
obtaining a supply of water, and the costs incurred to transport that water supply to a water
utility. DTX-134 (MWDRECORD2012_016288 5282 at 5291-5292).2° That is precisely what
MWD does.

Likewise, DTX-013 and DTX-133, both studies by MWD’s independent rate consultant
Research Management International (RMI), also endorse separately allocating MWD’s supply
costs and the costs MWD incurs to convey a water supply to its internal distribution system.
DTX-013 (MWDRECORD2012 001101 at 001112); DTX-133
(MWDRECORD2012 016288 1796 at 1874, 1876, 1880, 1904).2!

MWD’s Trial Exhibits demonstrate that it is reasonable to recover the SWP
transportation costs through the System Access Rate and System Power Rate because they

generate revenue to pay MWD’s transportation-related SWP expenses.

4, The Trial Exhibits Show That Allocating The Water Stewardship
Rate To The Transportation Rates Is Reasonable

As noted, the Water Stewardship Rate recovers the costs of funding programs to develop

local water resources, or demand management programs (local water resource development

1% In contrast with its current challenge, SDCWA previously commended MWD for such
transparency with regard to allocating SWP to its rates. In DTX-049, SDCWA stated that the
System Power Rate as “an excellent example of rate component transparency.” DTX-049
(MWDRECORD2012_007115 at 007122).

20 These Bates numbers are pending as MWD and SDCWA are currently finalizing a stipulation
to supplement the administrative record in the 2012 Action.

2! These Bates numbers are pending as MWD and SDCWA are currently finalizing a stipulation
to supplement the administrative record in the 2012 Action.
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programs, conservation programs, and seawater desalination programs). See DTX-045
(MWDRECORD?2012 006463 at 006519-006520) (MWD recovers the costs of funding its
demand management programs through its Water Stewardship Rate). SDCWA argues that it is
inappropriate for MWD to allocate the Water Stewardship Rate to MWD’s transportation
rates. However, the Trial Exhibits show that MWD’s allocation of the Water Stewardship Rate
is reasonable for several reasons.

First, as the Trial Exhibits indicate, MWD’s demand management programs free up
capacity in MWD’s transportation facilities, which allows MWD to avoid or defer incurring
costs to build, expand, or repair those facilities. See DTX-090 (MWDRECORDO011443 at
011511) (“Investments in demand side management programs like conservation, water recycling
and groundwater recovery . . . help defer the need for additional conveyance, distribution, and
storage facilities.”); DTX-090 at 011515 (table estimating financial benefits to water
conveyance, storage, distribution and supply programs from Demand Management); DTX-087
(MWDRECORD2012_ 006463 at 006775) (“Without investments in conservation and recycling
[MWD] would have to build additional system capacity and charge a higher [System Access
Rate] to recover the cost of this additional capacity.”); DTX-087 (MWDRECORD2012_011305
at 011307-011308). As the principles in DTX-027 state, the Water Stewardship Rate recovers
the cost of funding Local Resource Programs (a type of local water resources development
program), which are designed to “avoid or defer MWD capital expenditures and avoid, defer, or
reduce the cost of MWD’s treatment and distribution systems.” DTX-027
(MWDRECORD?2012_ 002868 at 002870-002871, 002873). SDCWA is a signatory of the Local
Resource Programs principles stated in this exhibit. DTX-027 at 002873; see also DTX-085
(*MWD2010-00236446 at 00236447) (SDCWA has admitted that MWD’s Seawater
Desalination Program “avoid[s]” costs including “MWD distribution system expansions.”). The
Water Stewardship Rate also recovers costs of water conservation and other demand
management programs. See DTX-090 (MWDRECORDO011443 at 011492); DTX-110
(MWDRECORD2012 016594 at 016697).
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The Trial Exhibits show that MWD has quantified the transportation-related costs that it
has been able to avoid because of decreased demand on its system. As DTX-019 (MWD’s
Integrated Water Resources Plan) states, “greater than expected local supply development could
decrease the expected demand on [MWD’s] system” which would defer the costs incurred to
build additional infrastructure such as the Central Pool Augmentation Project and San Diego
Pipeline No. 6. DTX-019 (MWDRECORD2012_001406 at 001504, 001506). MWD estimated
that such a decrease in demand would defer these projects between four and twenty-five years at
a savings of between $324 and $910 million. See DTX-020 (MWDRECORD2012_001520 at
001653, 001657); see also DTX-018 (*MWD2010-00465818 at 00465828) (estimating an over
$2 billion savings from reduced demands on MWD’s system).

Another result of the freed up capacity resulting from the programs funded by the Water
Stewardship Rate is that MWD has more capacity to deliver water to member agencies,
including through wheeling or exchange transactions. See, e.g., DTX-045
(MWDRECORD2012_ 006463 at 006519).

Second, MWD is mandated by California law to fund water development and
conservation programs like its demand management programs. See MWD Act § 130.5; DTX-
045 (MWDRECORD2012 006463 at 006519-006520). Allocating the costs the Water
Stewardship Rate recovers to supply would permit entities that use MWD’s facilities only for
transportation to evade the costs associated with that mandate. DTX-049 shows that SDCWA
has previously supported “the goal of increasing the production of recycled water and increasing
support for economical water conservation programs requiring an increase in the Water

Stewardship Rate.” DTX-049 (MWDRECORD2012_007115 at 007122).

S. The Trial Exhibits Show That MWD Has Not Violated The Wheeling
Statute

SDCWA alleges that MWD violates the Wheeling Statute in two ways: (1) the price
SDCWA pays under the 2003 Exchange Agreement is an illegal wheeling rate, and (2) the

general rate for wheeling service set forth in MWD’s Administrative Code, which MWD
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supposedly charges to SDCWA in other transactions, is, according to SDCWA, unlawful.

The Trial Exhibits demonstrate that SDCWA is wrong. First, MWD has only one rate for
wheeling service, which is set forth in MWD’s Administrative Code at Sections 4119 and 4405.
This published rate for wheeling service complies with the Wheeling Statute because it charges
fair compensation and MWD made the required written determinations. Second, the 2003
Exchange Agreement is not governed by the Wheeling Statute because it is not a wheeling
agreement. Third, even if the 2003 Exchange Agreement were a wheeling agreement, the price

SDCWA pays thereunder would be lawful for the reasons discussed below.

a. The Trial Exhibits Show That The Rate For Wheeling Service
Under MWD’s Administrative Code Is Reasonable

Because SDCWA has pointed to no transaction for which it is paying a wheeling rate
subject to the Wheeling Statute, the only wheeling rate that is appropriately at issue here is
MWD’s general rate for wheeling service set forth in its Administrative Code. See MWD
Administrative Code §§ 4119, 4405. As defined in its Administrative Code, MWD’s rate for
wheeling service applies to transactions of one year or less with member agencies and consists of
the System Access Rate, Water Stewardship Rate, and the actual cost of power for a wheeling
transaction (if the wheeling party does not provide its own power). /d.

Under the Wheeling Statute, no “public agency may deny a bona fide transferor of water
the use of a water conveyance facility which has unused capacity, for the period of time for
which that capacity is available, if fair compensation is paid for that use.” Cal. Water Code §
1810, “Fair compensation” is defined as “the reasonable charges incurred by the owner of the
conveyance system, including capital, operation, maintenance, and replacement costs, increased
costs from any necessitated purchase of supplemental power.” Id. § 1811(c). In making the
determinations required by the Wheeling Statute, the “public agency shall act in a reasonable
manner consistent with the requirements of law to facilitate the voluntary sale, lease, or exchange
of water and shall support its determinations by written findings.” Id. § 1813,

To a large extent, SDCWA’s wheeling challenge overlaps with its other rate challenge—
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SDCWA treats MWD’s transportation rates and its rate for wheeling service as synonymous, and
contends that it is inappropriate to include MWD’s SWP transportation costs and the Water
Stewardship Rate in MWD’s rate for wheeling service because they exceed fair compensation
and that MWD has allegedly failed to make the requisite written findings. SDCWA Pretrial
Brief at 42. MWD’s Trial Exhibits demonstrate that SDCWA is wrong for the reasons discussed

below.

1) The SWP Costs Are Properly Allocated To The Rate
For Wheeling Service Under MWD’s Administrative
Code

It is reasonable to include SWP transportation costs in MWD’s rate for wheeling service
because, as demonstrated in Section IIL.A.3, supra, MWD has the right to, and does, wheel non-
project water through the SWP on behalf of its member agencies, and SDCWA has requested
such SWP wheeling transactions many times. See DTX-069 (*MWDPRA044402); DTX-075
(*MWDPRA044184); DTX-080 (*MWDPRA044104); DTX-072 (*MWD2010-00007739);
DTX-086 (*SDCWA2010-2012_00082035). As DTX-109 shows, failing to require wheelers to
pay these costs would allow wheelers to obtain the benefits of the costs MWD pays for SWP
transportation facilities without paying for those benefits: “[i]f [MWD] allocated all SWP costs
to supply, then member agencies who use the SWP to convey non-Project water would avoid
costs that other member agencies were paying and some member agencies would be forced to
subsidize services provided to others.” DTX-109 (MWDRECORD2012_016583 at 016588).

Also, as DTX-109 explains, including system-wide costs such as the SWP transportation
charges in MWD’s rate for wheeling service is reasonable because “Metropolitan’s integrated,
flexible system directly benefits all agencies, including the Water Authority, as to all services,
including wheeling . . . . [W]heeling . . . transactions benefit from a robust and flexible system,
including [MWD’s] right to use SWP facilities.” DTX-109 at 016586. Because wheelers can
only wheel water if unused capacity is available, they are especially dependent upon MWD’s
integrated conveyance network to create system capacity.

As DTX-136 demonstrates, inclusion of SWP costs in MWD’s general rate for wheeling
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service is something that was contemplated and endorsed by RMI in 1995 because “it is the only
rate method examined that would satisfy the requirement . . . that Member Agencies be ‘held
harmless’ from any cost shifting due to wheeling.” DTX-136 (MWDRECORD2012_001222 at
001244, 001254). And, as DTX-026 shows, MWD has included SWP costs in its rate for
wheeling service since 1997. DTX-026 (MWDRECORD2012_002490 at 002497-002499); see
also DTX-023 (MWDRECORD2012_002430 at 002431, 002434).

2) The Water Stewardship Rate Is Properly Allocated To
The Rate For Wheeling Service Under MWD’s
Administrative Code

As stated, under California law, MWD is not mandated to wheel water for a customer
unless a certain amount of its system capacity is unused, or free. As DTX-045 shows, including
the Water Stewardship Rate in MWD’s wheeling rate is reasonable because the demand
management programs funded through the Water Stewardship Rate free up system capacity for
wheeling transactions. DTX-045 (MWDRECORD2012_006463 at 006519) (“The capacity
made available by conservation and recycling is open to all system users and can be used to

complete water transfers.”).

DTX-109 demonstrates that:

Because conservation measures and local resource investments reduce the
overall level of dependence on the imported water system, more capacity
is available in existing facilities for a longer period of time. The space in
the system made available by conservation and recycling is open to all
system users. Similar to the public benefit charges implemented in the
electric and natural gas industries in California after ‘open access’
(customer choice of supplier) was implemented, the regional benefits of
demand management are assessed to all users of the [MWD] system,
regardless of the source of the imported water supply. Otherwise, member
agencies could avoid providing revenues to support regional demand
management activities through wheeling while still being able to realize
the benefits of the program to fund local activities.

DTX-109 MWDRECORD2012_ 016583 at 016590) (emphasis added).

3) MWD Made The Written Findings Required By the
Wheeling Statute
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Contrary to SDCWA’s contentions, DTX-023 shows that MWD has made written
findings that support its determinations that allocating SWP transportation costs and the Water
Stewardship Rate to its general rate for wheeling service results in a rate that charges fair

compensation. DTX-023 (MWDRECORD2012_002430).

b. The Trial Exhibits Show That The 2003 Exchange Agreement
Is Not A Wheeling Agreement22

The 2003 Exchange Agreement includes as a price term the conveyance charges
generally applicable to the member agencies. As detailed above, these rates are reasonable. See
Sections I11.A.3-4, supra. As demonstrated by the Trial Exhibits below, SDCWA’s claim that
the Wheeling Statute is applicable to the 2003 Exchange Agreement is wrong, California law
defines wheeling as an agency transporting third-party water to its customer through its own
transportation facilities when those facilities have a certain amount of unused capacity available.
See Cal. Water Code § 1810 et seq. The Trial Exhibits identified here demonstrate that, contrary
to SDCWA’s assertions, the 2003 Exchange Agreement is not a wheeling agreement by its own
terms, and therefore any challenge under the Wheeling Statute is inapplicable to that contract.

First, the 2003 Exchange Agreement sets up an exchange of like amounts of water, not a

conveyance of IID/QSA Water to SDCWA. Under the terms of the 2003 Exchange Agreement,

SDCWA makes a certain amount of [ID/QSA Water available to MWD at one location, and
MWD makes a “like quantity” of water available at another location—namely, SDCWA’s
intakes. See TAC 9 2; DTX-051 at Recitals at D, Art. 1.1(f), (h), (m), Art. 3.1(a), and Art. 3.2.
The 2003 Exchange Agreement neither requires, nor does it even contemplate, MWD’s
conveying, or “wheeling” the IID/QSA Water to SDCWA. MWD provides the Exchange Water
from “whatever [MWD)] source or sources” it chooses. DTX-051 at Art. 1.1(m) (emphasis

added). As DTX-109 and DTX-099 demonstrate, this Exchange Water is a blend of SWP water,

22 The evidence cited in this section contains extra-record evidence because SDCWA has alleged
that the 2003 Exchange Agreement is a wheeling agreement. As demonstrated through the
evidence cited in this brief, SDCWA is wrong.
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water from the Colorado River, and other sources, meaning it is MWD water that SDCWA
receives, not the IID/QSA Water (third-party water), DTX-109 (MWDRECORD2012_016583
at 016586); DTX-099 (MWD2010-00184023).

Second, unlike wheeling, which need not be provided under California law unless there is
unused facility capacity, the delivery service to SDCWA under the 2003 Exchange Agreement is
uninterruptible. See DTX-051 at Arts. 3.2(d), 3.3; DTX-044 (at *p. 438-39). That is, MWD is
obligated to exchange MWD water for the IID/QSA Water SDCW A makes available, regardless
of whether there is unused capacity in MWD’s system, or whether MWD’s Colorado River
Aqueduct has been shut down for maintenance and repairs making the IID/QSA water
unavailable. By contrast, excess system capacity is required for the delivery of wheeled water.

Third, MWD provides SDCWA with Exchange Water well before it obtains the IID/QSA
Water. It would be impossible for MWD to “wheel” water that has not been provided to it yet.

Moreover, as the Trial Exhibits show, SDCWA has previously admitted, and in fact
argued, that the 2003 Exchange Agreement is not a wheeling agreement, and that the Wheeling
Statute does not govern it. In 2002, SDCWA and IID jointly petitioned the State Water
Resources Control Board (“Water Board™) to approve an agreement providing for a long-term
transfer of conserved water from IID to SDCWA. DTX-044 shows that, in support of the joint
petition, SDCWA General Manager Maureen Stapleton testified in a public hearing that the 2003

Exchange Agreement is not a wheeling agreement:

The exchange agreement . . . requires that San Diego basically turn
over an amount of water to Metropolitan at its intake on the
Colorado River and then alike amount [sic], meaning just that
same amount in quantity, would be provided to us at our turnout at
the end of the Met pipes in San Diego County. It is radically
different than a wheeling agreement for a space available in that
we have a firm space in the aqueduct for the length of the
exchange agreement.

DTX-044 (at *p. 438) (emphasis added). Ms. Stapleton then confirmed that water purchased
under the 2003 Exchange Agreement “is different from a Katz Wheeling Law transfer in two

regards. One is it is a trade of one supply of water for another. And secondly, it is firm capacity
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as opposed to space available.” DTX-044 at *p. 438-39.

In a Joint Motion for Summary Adjudication of claims brought against them under the
Wheeling Statute in the QSA Litigation,” SDCWA and MWD together argued that “the MWD-
SDCWA Exchange Agreement falls outside the scope of the Wheeling Law and thus the
agreement cannot be invalidated by it, nor can any duties under it be breached . . ..” DTX-078

(at *p. 20). The Joint Motion explained in detail that:

[t]he Wheeling Law does not apply to the MWD-SDCWA
Exchange Agreement . . . . [TThe MWD-SDCWA Exchange
Agreement provides SDCWA no right to use unused capacity of
particular MWD facilities as would occur under the Wheeling Law,
but contractually obligates MWD to exchange SDCWA’s water or
provide like quantities of water through whatever facilities it sees
fit.

DTX-078 at pp. 21-22 (emphasis added). For that reason, SDCWA and MWD contended that
“the parties’ actions under the Exchange Agreement are governed by the contract between the

parties and not limitations under the Wheeling Law.” DTX-078 at 22 (emphasis added).

c. Even If The 2003 Exchange Agreement Were Governed By
The Wheeling Statute, The Price SDCWA Pays Under It Is
Reasonable

Even if the 2003 Exchange Agreement were a wheeling agreement, which it is not, the
Trial Exhibits show that the price term negotiated by SDCWA and MWD complies with the
Wheeling Statute’s requirement of fair compensation. Indeed, the Trial Exhibits show that
SDCWA requested this price provision,

The price SDCWA pays under the 2003 Exchange Agreement was a negotiated term.,

The 2003 Exchange Agreement is an amendment to a 1998 Exchange Agreement, under which

23 The Quantification Settlement Agreement Litigation (“QSA Litigation”), a coordinated
proceeding in the Sacramento Superior Court to determine the validity of agreements that
provide for the conservation, transfer, and exchange of Colorado River water, which was then
considered by the Court of Appeal. These agreements quantify the amount of water that IID and
others are permitted to divert annually from the Colorado River. Inthe QSA Litigation, Imperial
County argued that the proposed transfers violated the Wheeling Statute because the County had
not determined them to be environmentally and economically acceptable. See In re
Quantification Settlement Agreement Cases, 201 Cal. App. 4th 758, 839 (2011).
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SDCWA agreed to pay a set price—one much lower than MWD’s rates that are “generally
applicable to the conveyance of water.” DTX-028 (*SDPRA0159081 at 0159096). DTX-028
shows that under the 1998 Exchange Agreement SDCWA agreed to pay a fixed price ranging
between roughly $80 and $123 per acre-foot of water it received from MWD in exchange for the
IID/QSA Water for a term of thirty years. DTX-028 at 0159096, 0159108.

As SDCWA’s Person Most Knowledgeable (“PMK”) on the 2003 Exchange Agreement
admitted, in 2003 SDCWA approached MWD to renegotiate the agreement, seeking a better
deal. See Slater Depo. Tr. at 57:22-58:3. The renegotiation resulted in two different options for
SDCWA. See Slater Depo. Tr. at 165:24-166:16; 168:18-169:23; DTX-130
(*SDPRAE0003757); DTX-050 (*SDPRAE0036700).

SDCWA'’s first option, or “Option 1,” was to keep the price provision in the 1998
Exchange Agreement. DTX-050 (*SDPRAE0036700). SDCWA'’s second option, which it
proposed, was “Option 2.” Id. Under Option 2, SDCWA would pay $253 per acre-foot for the
first year, and then would pay the charges “generally applicable to the conveyance of water”
(i.e., MWD’s transportation rates—the System Access Rate, the System Power Rate, and the
Water Stewardship Rate) thereafter. DTX-051 at Art. 5.2; see also Slater Depo. Tr. at 65:9-
68:19: DTX-050 (*SDPRAE0036700). In exchange for the negotiated price provision under
Option 2, SDCWA received 77,000 acre-feet per year of All-American Canal lining water (for
110 years), as well as MWD’s right to $235 million for All-American Canal lining and
conjunctive use programs. See Slater Depo. Tr. at 30:18-31:1; DTX-130 (*SDPRAEQ003757).

SDCWA chose “Option 2 which, as SDCWA’s PMK admitted, was reflected in the
2003 Exchange Agreement. Slater Depo. Tr. at 31:21-32:13. At the time SDCWA signed the
2003 Exchange Agreement in October 2003, MWD’s transportation rates, i.e., the price SDCWA
chose to pay under the 2003 Exchange Agreement, had been in effect for nearly ten months.
Compare TAC 1 24-25 with DTX-051 at p. 1; see also, e.g., DTX-138 (*MWD2010-
00274562). As demonstrated by the Trial Exhibits described above in Section III.A.2.a,

SDCWA was part of the multi-year process that culminated in the adoption of the transportation
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rates. If SDCWA wanted to avoid paying the System Access Rate, System Power Rate, and
Water Stewardship Rate under the 2003 Exchange Agreement, it could have kept the price
provision in the 1998 Exchange Agreement. However, SDCWA has admitted that it chose
Option 2 because it “absolutely” saw it as the better deal. Slater Depo. Tr. at 31:21-32:18,
172:1-12.

Furthermore, the 2003 Exchange Agreement states that MWD will “determine[]” the
facilities it will use to deliver the Exchange Water to SDCWA and, in practice, MWD uses the
SWP facilities to deliver water to SDCWA under the 2003 Exchange Agreement. DTX-051 at
Art. 1.1(m); see also DTX-109 (MWDRECORD2012_016583 at 016586). Indeed, as the 2003
Exchange Agreement (DTX-051), DTX-109, and DTX-099 establish, the water SDCWA
receives under the 2003 Exchange Agreement is a blend that consists of SWP water and
Colorado River Water. DTX-051 at Art. 3.2; DTX-109 (MWDRECORD2012_016583 at
016586); DTX-099 (*MWD2010-00184023).

As SDCWA has acknowledged, it depends on, and benefits substantially from, the
presence of SWP water in the water it obtains under the 2003 Exchange Agreement. As DTX-
116 shows, SDCWA estimates that the problems caused by high saline content in water, “causef]
[SDCWA] ~$ 375 million/year in economic damages.” DTX-116 (*at 2). Colorado River
Water—like the water SDCWA obtains from IID and Exchanges with MWD under the 2003
Exchange Agreement—has a much higher saline content than does SWP water. Thus, reducing
this harmful “salinity depends on the mix of SWP and CR water.” DTX-116 at 17 (emphasis
added); see also DTX-116 at 3 (map exhibiting that water coming from the SWP is far lower in
saline content than water coming from IID at Lake Havasu).

The only way MWD can provide this SWP water—which SDCWA admits that it
desperately needs for its low salinity content—under the 2003 Exchange Agreement, is if MWD
pays the costs necessary to transport that SWP water to MWD. It is therefore more than
reasonable for the price SDCWA pays under the 2003 Exchange Agreement to reflect the costs

necessary to transport that water so that it can be made available to SDCWA.
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Even if the Wheeling Statute applied, the determination that the negotiated price
SDCWA pays under the 2003 Exchange Agreement is fair compensation for the services it
receives thereunder is supported by the written determinations in that contract and related

documents. See DTX-051.

6. The Trial Exhibits Show That MWD Recovers The Costs Of
Variation in Member Agency Demand From Year To Year And
“Peaking”

SDCWA argues that variations in purchases from year to year by one member agency—
LADWP—imposes costs on MWD’s facilities that MWD’s rates and charges allocate among all
MWD’s member agencies. Thus, SDCWA contends, these LADWP-generated costs are borne
by member agencies other than LADWP.

MWD’s Trial Exhibits demonstrate that MWD has a series of rates and charges that
properly recover the costs MWD incurs to meet variations from year to year in the member
agencies’ demands. That evidence also demonstrates that MWD has rates and charges designed
to recover other costs relating to variation in member agency demand, such as the cost of
MWD’s “standing by” to meet unexpected water needs, and the costs associated with meeting

“peak” demands within a given year.

a. MWD Has Rates To Recover The Costs Of Variations In
Water Purchases From Year To Year

To begin with, the Trial Exhibits demonstrate that the variations from year to year about
which SDCWA complains are overstated. SDCWA’s own experts calculated each member
agency’s average annual variations in purchases over the last ten years. DTX-108
(MWDRECORD2012 016154 at 016177). SDCWA’s experts calculated the ratios of highest
annual water use to average annual water use for all member agencies over the last decade.

They concluded that MWD’s largest customers (i.e., those who purchase over 100,000
acre-feet of water per year, accounting for more than 70% of MWD’s total water deliveries) all

had a ratio between 1.07 and 1.32. Id. (SDCWA’s ratio was 1.11, which was the same as

Calleguas’s ratio, higher than West Basin’s ratio (1.07), and lower than LADWP’s ratio of 1.31).
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SDCWA'’s experts’ conclusions show that LADWP’s annual variations—represented by
a ratio of 1.31—fall right in the middle of all member agencies’ annual variations. Id. All of
MWD’s member agencies (except for MWD’s smallest customer) had ratios between 1.07 and
1.72. Id.

These annual variations are not surprising. All of the services MWD provides are in
essence “standby” services because MWD is a supplemental supplier of wholesale water. DTX-
109 shows that, as a supplemental water provider to the Southern California region, MWD must
always stand by, ready to serve the needs of its member agencies that fall outside their primary
sources of supply. DTX-109 (MWDRECORD2012_016583 at 016587).

In any event, even if it were true that member agencies exhibited very extreme variations
in demand from year to year, MWD’s rates and charges still reasonably account for those
variations, for several reasons.

First, MWD recovers these costs through its volumetric rates. As DTX-109
demonstrates, MWD undertakes a cost of service study—sometimes many of them—in every
rate setting cycle, which properly allocates MWD’s costs to its various rates and charges. These
studies show that MWD recovers nearly all of its costs (88%) through its “volumetric” water
rates—rates that depend on the volume of water member agencies buy. See DTX-109
(MWDRECORD2012_ 016594 at 016696). These volumetric rates mean that if in a particular
year a member agency buys more water than its usual demand in typical years, it will pay more
that year than it does in typical years.

Second, MWD’s Supply Rate further ensures that variation in demand from year to year
is captured in MWD’s water rates. As DTX-090 and DTX-110 show, if purchases in a calendar
year by a member agency that executed a purchase order exceed 90% of its base firm demand
(an amount based on the member agency’s past annual firm demands), then it must pay a higher
Tier 2 Supply Rate. DTX-090 (MWDRECORDO011443 at 011499); DTX-110
(WDRECORD2012_016594 at 016700). If a member agency did not execute a purchase order,

the member agency must pay the higher Tier 2 Supply Rate for any amount exceeding 60% of its
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base firm demand. Id MWD’s COS-based rates therefore ensure not only that MWD recovers
the higher costs of additional water supplies, but they also effectively ensure that MWD recovers
costs resulting from increased demand on its water supplies and system capacity within a given
year from those member agencies that cause those costs.

Third, MWD’s rates also account for the costs of variation from year to year through the
Readiness-to-Serve Charge. The Readiness-to-Serve Charge recovers the standby and
emergency storage costs and capital costs for SWP and CRA facilities to meet peak monthly or
seasonal demand. See DTX-090 at 011473, 011483, 011494; DTX-110 at 016679-016680,
01688, 016698. As DTX-090 and DTX-110 demonstrate, the way that MWD calculates the
Readiness-to-Serve Charge addresses variation in annual demand. MWD bases a member
agency’s Readiness-to-Serve Charge each year on a ten-year rolling average of that member
agency’s past total consumption, i.e., all firm deliveries including water transfers and exchanges
that use MWD capacity—with the exception of the Exchange Water SDCWA receives under the
2003 Exchange Agreement.24 DTX-090 at 011495; DTX-110 at 016699. Thus, the Readiness-
to-Serve Charge requires member agencies with large annual variations in purchases to pay
more—if a member agency’s water use goes up drastically in one year, this variation will
increase what it must pay under the Readiness-to-Serve Charge for the next decade.

As DTX-110 demonstrates, MWD set its volumetric rates and the Readiness-to-Serve
Charge to recover 98% of MWD’s annual revenue requirement. DTX-110
(MWDRECORD2012_016594 at 016696).

MWD’s rates propetly recover the costs of annual variations in its member agencies’

purchases.

b. MWD Has Rates To Recover The Costs of Variations In Water

24 While SDCWA argues that some member agencies are receiving certain standby and peaking
services without having to pay for them, it is actually SDCWA that gets the benefit of using
MWD’s system to carry out the 2003 Exchange Agreement without having to pay a higher
Readiness-to-Serve Charge. See DTX-108 (MWDRECORD2012_016154 at 016164) MWD’s
Readiness-to-Serve calculation specifically excludes any water delivered to SDCWA under the
2003 Exchange Agreement).
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Purchases Within A Year (“Peaking”)
As DTX-090 and DTX-110 demonstrate, MWD recovers the costs associated with

variation in demand within a year (i.e., the times at which demand on MWD’s system is at its
peak) through its Readiness-to-Serve Charge and Capacity Charge.

The way that MWD calculates the Capacity Charge covers member agency peaking—i.e.,
variation in demand within a year. MWD’s Capacity Charge is a fixed charge assessed on each
member agency based on its maximum summer day demand. DTX-090 (MWDRECORDO011443
at 011492); DTX-110 (MWDRECORD2012_016594 at 016697. The Capacity Charge not only
recovers the cost of providing MWD’s distribution facilities for peak usage, but it also recovers
the cost of providing seasonal peak storage capacity within MWD’s system (which gives MWD
the operational flexibility for meeting peak demands). DTX-090 at 011484-011485, 011488,
11490; DTX-110 at 016688-016689, 016693, 016695.

The Readiness-to-Serve Charge (discussed above) also recovers peak-related costs
because it recovers SWP conveyance facilities costs associated with meeting peak demand.
DTX-090 at 011473, 011483 and 011494; DTX-100 at 016594, 016688, and 016698. Each
member agency pays the Readiness-to-Serve Charge and the Capacity Charge, and, as explained,
every year those charges are calculated for each member agency based on its demand pattern.
DTX-090 at 011492-011493, 011495; DTX-110 at 016697-016698, 016699.

Thus, as MWD’s Trial Exhibits show, MWD’s rates and charges reasonably recover the

costs associated with variations in member agencics’ purchases.

B. Evidence Supporting The Validity of MWD’s Rate Structure Integrity
Provision (Fifth Cause of Action) and MWD’s Calculation of Preferential
Rights (Sixth Cause of Action)
SDCWA'’s fifth cause of action challenging MWD’s RSI provision and sixth cause of
action challenging MWD’s calculation of preferential rights are civil claims for declaratory relief.
The principal facts and issues regarding these claims are described in the following submissions:

(1) MWD’s First Pretrial Brief, filed on October 18, 2013; (2) MWD’s Motion for Summary
Adjudication filed on September 20, 2013, in Case No. CPF-10-510830; (3) MWD’s Opposition
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to SDCWA’s Motion for Summary Adjudication (Fifth Cause of Action), filed on November 12,
2013; and (4) MWD’s Reply in support of its Motion for Summary Adjudication filed on
November 21, 2013. To avoid duplication, each of these submissions and their supporting
papers, declarations, and exhibits are incorporated herein by reference. As demonstrated by
MWD’s submissions, SDCWA’s challenge to MWD’s RSI provision and calculation of
preferential rights is without merit. Should MWD’s Motion for Summary Adjudication be
denied, the exhibits that MWD may submit in its case-in-chief at the final hearing/trial on

SDCWA’s fifth and sixth causes of action are identified in MWD’s Trial Exhibits.

IV. REVISED WITNESS LIST

Pursuant to the Court’s Order at the November 4, 2013 pretrial hearing, on November 12
the Metropolitan Water District of Southern California (“MWD”) submitted its proposed list of
witnesses and time estimates for the December 17 final hearing/trial on the San Diego County
Water Authority’s (“SDCWA”) claims in the 2010 Action (Case No. CPF-10-510830) and the
2012 Action (Case No. CPF-12-512466) other than the breach of contract claims. The Court’s
November 22, 2013 Order states that “[e]ach of the two sides in this case is allocated 12 hours
for all purposes, including argument, presentations, and any testimony (direct or cross).”

The Court’s July 22, 2013 Order states that the parties should file “witness . . . lists with
time estimates per witness” on December 3, 2013. Accordingly, pursuant to the Court’s July and
November Orders, MWD submits this revised list of the witnesses it intends to call on direct, and
provides a time estimate for their direct testimony, as well as a time estimate for a presentation of
the evidence in the administrative record, cross-examination of SDCWA’s witnesses, the
testimony of rebuttal witnesses if necessary, and opening and closing arguments, all within 12
hours. For the Court’s convenience, MWD lists potential rebuttal witnesses below (while

reserving the right to call others as may be necessary).

Witness or Time Cause(s) of Action Description
Presentation Estimate
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Opening 1 hour 1st-3rd, 5th & 6th

Argument

Presentation of 2 hours 1st-3rd The Court’s November 5, 2013 Order re

Relevant Pre Trial Rulings provides that the

Documents in the Court’s review will be limited to the

Administrative administrative record for all rate

Record challenge claims except the Wheeling
Statute claims. Per the Court’s Order, for
these claims, witness testimony is
inadmissible, and the December
proceeding is a hearing on a writ motion,
validation proceeding and request for
declaratory relief (covering the MWD
Act, common law, Government Code,
Proposition 13 and Proposition 26
claims).

Direct Witnesses:

June Skillman 45 1st-3rd, 5th & 6th | June Skillman is the manager of MWD’s

minutes Budget and Financial Planning Section,

and she has over 25 years of experience
in budgeting, financial planning, and rate
making in the energy and water
industries. In her role at MWD, she is
directly and substantially involved in the
rate-setting process.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Ms. Skillman may be called to testify
regarding transactions in which MWD
uses the DWR’s State Water Project
facilities for purposes other than supply,
including as a storage system and
conveyance system to move water other
than the water it receives from DWR
under the State Water Project contract
(“non-project water”) in order to meet its
member agencies’ water needs. She may
also be called to testify concerning the
nature of the Exchange Water that MWD
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provide to SDCWA pursuant to the
Exchange Agreement.

Preferential Rights Testimony (6th
COA):

Ms. Skillman may also offer testimony
regarding how MWD calculates
preferential rights under MWD Act
Section 135, including what payments
are and are not included in MWD’s
calculations.

Christopher
Woodcock

1 hour

1st-3rd, 5th

Christopher Woodcock is an expert
witness. Mr. Woodcock is the President
of the water rate and financial consulting
firm of Woodcock & Associates, Inc. He
has had extensive involvement in water
rate determination studies for both public
and investor owned water utilities, and he
is the former Chairman and longest
standing member of the American Water
Works Association, Rates and Charges
Committee.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Mr. Woodcock may present his opinions
regarding:

e the appropriateness of including
transportation components of the
State Water Project contract
charges as part of MWD’s
transportation rates;

e the reasonableness of assigning
the costs recovered in the Water
Stewardship Rate to MWD’s
transportation rates; and

e the propriety of MWD’s recovery
of its costs associated with the
variability of purchases of MWD
water by the member agencies.
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RSI Testimony (5th COA):

Mr. Woodcock may also present his
opinion regarding the interrelated nature
of MWD’s rates and charges.

Brent Yamasaki

15 1st-3rd, Sth Brent Yamasaki is MWD’s System
minutes Operations Section Manager and holds
a degree in mechanical engineering.

Wheeling Statute Claims in Rate
Challenges, RSI Testimony (1st-3rd
and 5th COAs):

Mr. Yamasaki may offer testimony
explaining how and why MWD moves
water through conveyance facilities
and its own distribution facilities to
meet user demands.

Kevin Donhoff

15 Ist-3rd Kevin Donhoff is MWD’s Resources
minutes Implementation Section Manager.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Mr. Donhoff may testify about MWD’s
use of State Water Project facilities for
conveyance and storage of non-project

water.
Brian Thomas 45 1st-3rd, 6th Brian Thomas is the former Assistant
minutes General Manager and former Chief

Financial Officer of MWD,

Wheeling Statute Claims in Rate
Challenges and Preferential Rights
Testimony (1st-3rd, 6th COAs):

Mr, Thomas may offer testimony
concerning the Exchange Agreement
between MWD and SDCWA, including
the negotiation of its terms.
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Deven Upadhyay

1 hour

5th Mr. Upadhyay is the current Manager of
MWD’s Water Resources Management
Group.

RSI Testimony (5th COA):

Mr. Upadhyay may be called to testify
regarding MWD’s Integrated Water
Resources Plan (“IRP”), the
Conservation Credits Program (“CCP”),
Local Resources Program (“LRP”) and
Seawater Desalination Program (“SDP”),
and how these demand management
programs are essential to meeting
MWD’s long-term water supply
reliability goals, as set forth in its IRP,
and related matters. Mr. Upadhyay may
also testify regarding the purpose and
function of the RSI provision in
protecting MWD’s integrated rate
structure, which provides the revenues
necessary to fund the LRP, CCP and
SDP programs. Mr. Upadhyay may also
offer testimony about the regional
benefits of the LRP, CCP and SDP
programs, funding for which is protected
by the RSI provision. Mr. Upadhyay
may provide testimony regarding the
connection between a challenge to
MWD’s rate structure and the continued
administration of the LRP, CCP and SDP
programs and related matters. He may
also testify regarding project contracts
that SDCWA voluntarily entered into
with MWD that contain the RSI
provision, the implementation of the RSI
provision, and on other issues regarding
the RSI provision and MWD’s demand
management programs.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Mr. Upadhyay may testify concerning the
relationship between the Water
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Stewardship Rate and costs associated
with transportation, such as MWD’s
ability to defer or avoid increased costs
for capacity due to the avoided need for
additional imported water to be
transported to member agencies.

Steven Arakawa

15
minutes

5th

Mr. Arakawa is MWD’s Manager of
Delta Bay Initiatives.

RSI Testimony (5th COA):

Mr. Arakawa may be called to testify
regarding the proposals, negotiations, and
ultimate adoption of the RSI provision by
MWD’s Board of Directors in 2004 and
related issues in early 2005. He may
further testify regarding the specific
terms of the RSI provision, and the
purpose and policy behind the provision.
Mr. Arakawa may also testify regarding
the exchange of information and
documents that occurred between
member agencies and MWD during the
time the RSI proposal was being
considered. He may also testify
regarding the opportunity SDCWA was
given to air its objections to the RSI
provision before the provision was
officially implemented in April, 2005,
and the Board of Director’s consideration
and rejection of proposed alternatives.

Cross-
Examination of
SDCWA'’s
Witnesses

3 hours

1st-3rd, 5th & 6th

Potential
Rebuttal
Witnesses:

1.5 hours
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Above-listed
witnesses

Ist-3rd, 5th & 6th

Potential rebuttal testimony as applicable
in the subject areas described above.

Professor Stephen
P. Erie

1st-3rd, S5th & 6th

Steven P. Erie is an expert witness. Mr.
Erie is a professor at the University of
California, San Diego, where he teaches,
among other things, courses in political
science, and serves as Director of the
Urban Planning and Studies Program. He
is an author of a number of published
books and articles regarding the
historical relationship between MWD
and SDCWA as it pertains to many
issues in this case.

Wheeling Statute Claims in Rate
Challenges, RSI, and Preferential
Rights Testimony (1st-3rd and 5th-6th

COAs):

Mr. Erie may offer his opinions on the
history of water issues in California as
they relate to the issues in this case.
Specifically, Mr. Erie may offer opinions
regarding the historical relationship
between MWD, SDCWA, and MWD's
other member agencies. These include
SDCWA'’s joining MWD in 1946,
SDCWA'’s access and pursuit of water
supplies besides MWD’s, and SDCWA’s
participation in MWD’s governance.
MWD expects that Mr. Erie will also
testify in rebuttal to historical claims that
SDCWA is likely to make or imply at the
final hearing/trial.

Arnout Van den
Berg

1st-3rd

Arnout Van den Berg is MWD’s Senior
Resource Specialist, and his
responsibilities include developing the
general requirements for MWD’s budget
and developing MWD’s revenue
requirement (i.e., the first step in the
Cost-of-Service process).
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Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Mr. Van den Berg may offer testimony
regarding MWD’s Financial Planning
Model, in the event that SDCWA puts
forth evidence related to this topic.

Deposition
Transcripts to be
Submitted:

No Court
time
required

Scott Slater

1st-3rd

Scott Slater served as outside counsel for
SDCWA during the negotiations leading
up to the signing of the Exchange
Agreement between MWD and SDCWA
in 2003. SDCWA designated Mr. Slater
as a “person most knowledgeable” for
purposes of deposition.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

MWD may offer deposition testimony
from Mr. Slater by video. Mr. Slater’s
testimony may be offered regarding the
legality of MWD’s rates/rate structure,
and the nature of the Exchange
Agreement between MWD and SDCWA,
including how it is unrelated to the
Wheeling Statute claim and irrelevant as
evidence concerning that claim.

Dennis Cushman

1st-3rd, 5th & 6th

Dennis Cushman has been SDCWA’s
Assistant General Manager since 2002.
SDCWA designated Mr. Cushman as a
“person most knowledgeable” for
purposes of deposition.

Wheeling Statute Claims in Rate
Challenges Testimony (1st-3rd COAs):

Mr. Cushman’s testimony may offer
deposition testimony regarding the
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legality of MWD’s rates/rate structure,
and the effect invalidation of MWD’s
rates would have on SDCWA and the
other member agencies.

RSI Testimony (Sth COA):

MWD may offer deposition testimony
from Mr. Cushman by video. The issues
covered in this video may include matters
concerning the RSI provision. The issues
covered may also include SDCWA’s
understanding of and objections to the
RSI provision; SDCWA’s opportunity to
air those objections to MWD’s Board;
SDCWA'’s waiver and consent due to its
ultimate decision to enter into project
contracts under the LRP and CCP
programs with MWD, despite the RSI
provision, and receipt of funds.

Preferential Rights Testimony (6th
COA):

Mr, Cushman’s testimony may also be
offered regarding SDCWA’s
interpretation of MWD Act Section 135°s
preferential rights formula, and
SDCWA'’s internal discussions and
understanding regarding what payments
are properly excluded from the
calculation of preferential rights.

Closing
Argument

15
minutes

1st-3rd, Sth & 6th
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DATED: December 3, 2013

Bingham McCutchen LLP

By: /j/:.n,/—] é-;

Thomas S. Hixson
Attorneys for Respondent and Défend ant
Metropolitan Water District of Southern
California
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San Diego County Water Authority v. Metropolitan Water District of Southern California, et al.,
San Francisco County Superior Court Case Nos. CPF-10-510830 & CPF-12-512466

PROOF OF SERVICE

I am over eighteen years of age, not a party in this action, and employed in San
Francisco County, California at Three Embarcadero Center, San Francisco, California 94111-
4067. I am r~eadily familiar with the practice of this office for collection and processing of
correspondence for mail/fax/hand delivery/next business day Federal Express delivery, and they
are deposited that same day in the ordinary course of business.

On December 3, 2013, I served the attached:

RESPONDENT - DEFENDANT METROPOLITAN WATER
DISTRICT OF SOUTHERN CALIFORNIA’S SECOND
PRETRIAL BRIEF

(VIA LEXISNEXIS) by causing a true and correct copy of the document(s) listed
above to be sent via electronic transmission through LexisNexis File & Serve to
the person(s) at the address(es) set forth below.

as indicated on the following Service List.
I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct and that this declaration was executed on December 3, 2013, at San

Francisco, California. // /
/Z/ %,\

Kelléy A. Garcia

1

PROOF OF SERVICE

A/75116091.1
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SERVICE LIST

VIA E-SERVICE

John W. Keker, Esq.
Daniel Purcell, Esq.
Dan Jackson, Esq.
Warren A. Braunig, Esq.
Keker & Van Nest LLP

633 Battery Street
San Francisco, CA 94111-1809

Telephone:  (415) 391-5400
Facsimile: (415) 397-7188
Email: jkeker@kvn.com

dpurcell@kvn.com
djackson@kvn.com
wbraunig@kvn.com

Counsel for Petitioner and Plaintiff San Diego
County Water Authority

VIA E-SERVICE

Dorine Martirosian, Deputy City Attorney
Glendale City Attorney’s Office

613 E. Broadway, Suite 220

Glendale, CA 91206

Telephone:  (818) 548-2080

Facsimile: (818) 547-3402

Email: DMartirosian@gci.glendale.ca.us

Counsel for City of Glendale

VIA E-SERVICE

Steven M. Kennedy, Esq.

Brunick, McElhaney & Kennedy, Professional
Law Corporation

P.O. Box 13130

San Bernardino, CA 92423-3130

Telephone:  (909) 889-8301

Facsimile;  (909) 388-1889

Email: skennedy@bmblawoffice.com

Counsel for Three Valleys Municipal Water
District

VIA E-SERVICE

Daniel S. Hentschke, Esq.

San Diego County Water Authority
4677 Overland Avenue

San Diego, CA 92123-1233
Telephone:  (858) 522-6790
Facsimile: (858) 522-6566
Email: dhentschke@sdcwa.org

Counsel for Petitioner and Plaintiff San Diego
County Water Authority

VIA E-SERVICE

John L. Fellows III, City Attorney

Patrick Q. Sullivan, Assistant City Attorney

Office of the City Attorney

3031 Torrance Blvd.

Torrance, CA 90503

Telephone:  (310) 618-5817

Facsimile: (310) 618-5813

Email: PSullivan@TorranceCA.Gov
JFellows@TorranceCA.Gov

Counsel for the City of Torrance
VIA E-SERVICE

Patricia J. Quilizapa, Esq.

Aleshire & Wynder, LLP

18881 Von Karman Avenue, Suite 1700
Irvine, CA 92612

Telephone:  (949) 223-1170
Facsimile: (949) 223-1180

Email: pquilizapa@awattorneys.com

Counsel for Municipal Water District of
Orange County

PROOF OF SERVICE

A/75116091.1




e 0 3 & N R W N

NN N N N N N N N s e s e e ek e ek e
0 I O W A W N m S Y N e W NN O

SERVICE LIST (Continued)

VIA E-SERVICE

Michael N. Feuer, City Attorney

Richard M. Brown, General Counsel

Julie Conboy Riley, Deputy City Attorney
Tina P. Shim, Deputy City Attorney

City of Los Angeles

111 North Hope Street, Room 340

Los Angeles, CA 90012

Telephone:  (213) 367-4615
Facsimile: (213) 367-1430

Email: tina.shim@ladwp.com

julie.riley@]lawp.com

Counsel for The City of Los Angeles, Acting by
and Through The Los Angeles Department of
Water and Power

VIA E-SERVICE

Steven P. O’Neill, Esq.

Michael Silander, Esq.

Christine M. Carson, Esq.

Lemieux and O’Neill

4165 E. Thousand Oaks Blvd., Suite 350

Westlake Village, CA 91362

Telephone:  (805) 495-4770

Facsimile: (805) 495-2787

Email: steve@lemieux-oneill.com
michael@lemieux-oneill.com
christine@lemieux-oneill.com
kathi@lemieux-oneill.com

Counsel for Eastern Municipal Water District,
Foothill Municipal Water District, Las
Virgenes Municipal Water District, West Basin
Municipal Water District, and Western
Municipal Water District

VIA E-SERVICE

Amrit S. Kulkarni, Esq.

Julia L. Bond, Esq.

Dawn A. Mclntosh, Esq.

Edward Grutzmacher, Esq.

Meyers, Nave, Riback, Silver & Wilson

555 12th Street, Suite 1500

Oakland, CA 94607

Telephone:  (510) 808-2000

Facsimile: (510) 444-1108

Email: akulkarni@meyersnave.com
ibond@meyersnave.com
dmcintosh(@meyersnave.com

egrutzmacher@meyersnave.com

Counsel for The City of Los Angeles, Acting by
and Through The Los Angeles Department of
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Donald Kelly, Esq.

Utility Consumers’ Action Network
3405 Kenyon Street, Suite 401
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Facsimile: (619) 696-7477
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