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Petitioner San Diego County Water Authority (“Petitioner” or “Water Authority”} brings
this Petition for Writ of Mandate, and Complaint for Determination of Invalidity, Damages and
Declaratory Relief (“Complaint™), alleging as follows:

I INTRODUCTION

1. The Water Authority brings this action for a writ of mandate, declaratory
judgment, and determination of invalidity, challenging water rates adopted by Respondent and
Defendant Metropolitan Water District of Southern California (“Metropolitan™) on April 10, 2012
to be effective January 1, 2013 and January 1, 2014. The Water Authority also brings an
independent claim for breach of a contract between Metropolitan and the Water Authority.

2. A similar and related lawsuit by the Water Authority challenging Metropolitan’s
2011 and 2012 water rates is currently pending in San Francisco Superior Court, styled San Diego
County Water Authority v Metropolitan Water District of Southern California et al., Case No.
CPF-10-510830. The Water Authority will seek to transfer this new case to San Francisco,
pursuant to Code of Civil Procedure § 394, and to have the two cases consolidated.

3. The Water Authority is one of Metropolitan’s 26 member agencies and is
Metropolitan’s single largest customer, purchasing more than 250,000 acre-feet of water supply
annually from Metropolitan. The Water Authority, however, is unique among Metropolitan’s
member agencies in that it both purchases a very large, steady volume of water from
Metropolitan, year in and year out, and also pays Metropolitan to transport more than 150,000
acre-feet per year of water purchased from third party sources. In particular, the Water Authority
purchases conserved Colorado River water from the Imperial Irrigation District (‘;IID Water”™).
The Water Authority has also obtained conserved water from the lining of the All American and
Coachella Canals (“Canal Lining Water”). To transport this IID and Canal Lining Water to its
facilities, the Water Authority entered into an agreement with Metropolitan, the 2003 Amended
and Restated Agreement for the Exchange of Water (“Transportation Agreement™), under which
the Water Authority pays Metropolitan to deliver the water to the Water Authority. (A copy of

the Transportation Agreement is attached hereto as Exhibit A)
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4. Metropolitan is obligated by statute, the California Constitution, and common law
to set rates that do not exceed the reasonable costs of providing the particular service for which
the rate is charged, and that are equitable, fair and non-discriminatory. The Transportation
Agreement separately requires Metropolitan to set a price for the transportation of the Water
Authority’s purchased IID and Canal Lining Water that is consistent with California law and its
contractual obligations. Per the Transportation Agreement, the Water Authority pays a price for
the delivery of IID and Canal Lining Water that consists only of Metropolitan’s “transportation”
rates.

5. On April 10, 2012, Metropolitan adopted water rates to be charged for calendar
years 2013 and 2014. As used in this complaint, the term “rates” includes all rates and other
levies, charges, fees, or exactions for the sale of water or provision of services by Metropolitan to
its member public agencies. The rates challenged here violate common law, California statutory
law and the California Constitution. Metropolitan also has breached the Transportation
Agreement with the Water Authority by setting a price for the transportation of water that is
inconsistent with California law and thus violates the express terms of the parties’ contract.

6. Metropolitan’s rates violate California law, and breach the Transportation
Agreement, in multiple ways.

7. First, Metropolitan has allocated the costs of obtaining an imported water supply
to the rates it charges for “transportation.” Metropolitari purchases about half of the water supply
it sells to its member agencies from the California Department of Water Resources (“DWR™),
pursuant to a long-term “take-or-pay” supply contract that requires Metropolitan to pay a fixed
amount per year regardless of how much water DWR is able to provide to Metropolitan.
Metropolitan does not own or operate facilities to transport this water; instead, DWR transports
the water to Metropolitan’s delivery points and facilities via DWR’s state-owned State Water
Project facilities. In other words, the money Metropolitan pays to DWR is to obtain a water
supply that Metropolitan then furnishes to its customers. Despite this, Metropolitan reallocates
most of these supply costs to two of its “transportation” rates, speciﬁcally,’the System Access

Rate and System Power Rate. As a result, the price Metropolitan charges to the Water Authority
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for delivery of the IID Water and Canal Lining Water—that Metropolitan accomplishes using
only Metropolitan-owned pipelines and facilities—includes the completely unrelated costs
Metropolitan incurs when it purchases water supply from DWR.

8. Second, Metropolitan allocates to another of its “transportation” rates, the Water
Stewardship Rate, the costs of subsidizing member agencies’ water conservation and local water
supply projects. These conservation and local supply development subsidies are payments by
Metropolitan to enable member agencies—except the Water Authority, which Metropolitan has
barred from the program—to develop or enhance their own local water supplies. Although these
subsidies have nothing to do with the transportation of water, Metropolitan improperly
characterizes them as part of its “transportation” rate, which is then charged on the Water
Authority’s transpertétion of IID and Canal Lining Water. Accordingly, Metropolitan’s
misallocation of these supply costs to its Water Stewardship Rate penalizes the Water Authority
and subsidizes all other Metropolitan member agencies in two ways: (1) a direct subsidy from
Metropolitan to all member agencies other than the Water Authority when Metropolitan writes
the member agency a subsidy check; and (2) an indirect subsidy to the other member agencies
because treating these costs as “transportation” rather than “supply” artificially raises costs for the
Water Authority and artificially lowers costs for all other Metropolitan member agencies.

9. Third, Metropolitan systematically avoids identifying the true cost of standing
ready as a standby, supplemeﬁtal water supplier for its member agencies whose water demands
are highly variable from year to year, depending on the availability of their own local water
sources, annual precipitation or other factors. Metropolitan maintains excess capacity available in
its Colorado River Aqueduct and other transportation facilities to accommodate this “dry year
peaking,” and it also purchases and stores water so that it will be available in dry years. “Standby
service” is expensive to provide, because the water supplies, storage and other facilities require
high fixed costs to develop yet remain unused in during many years. And the benefits of
Metropolitan’s standby service accrue disproportionally—while some member agencies purchase
more or less the same volume of water every year, other member agencies’ purchases of

Metropolitan Water vary dramatically from one year to the next. For example, the City of Los

~
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Angeles, one of the Metropolitan member agencies that benefits the most from from this standby
service, has increased its purchase of Metropolitan Water by as much as 200,000 acre-feet in dry
years. Yet Metropolitan does not calculate the full costs associated with providing “standby
service,” nor does it evaluate the relationship between the costs of these services and the benefit
of the services provided. Instead, these costs are hidden in Metropolitan’s other rates. The result,
once more, is a subsidy to a handful of member agencies, paid at the expense of steady purchasers
like the Water Authority.

10. The‘fact that these various cost allocation decisions consistently work to the
detriment of one member agency, the Water Authority, is no accident. Rather, it is the product of
concerted action by Metropolitan staff, and a group of member agencies whose appointees
constitute a voting majority of the Metropolitan board of directors. These member agencies,
working hand-in-glove with top current and former Metropolitan executives, have established a
“shadow government” that meets in secret to dictate water rates and other important issues
pending before the Metropolitan board. Metropolitan’s adoption of the 2013/2014 water rates
was not based on a cost-of-service study, or any lawfui or reasonable grounds for allocating the
cost of Metropolitan services, but rather, with the purpose and effect of enriching a subset of
member agencies at the expense of the Water Authority and the San Diego County citizens it
serves. Metropolitan’s coordination with, and effective delegation to, this shadow government
further demonstrates that Metropolitan’s decisions vis-a-vis the Water Authority and its
constituents are unlawful, discriminatory and invalid.

11.  Accordingly, the Water Authority brings this action, requesting relief as set forth
in the remainder of this Complaint.

II. PARTIES

12, Petitioner and Plaintiff San Diego County Water Authority is, and at all times
mentioned herein was, a county water authority organized under the laws of the State of
California and located in the County of San Diego, California.

13.  Respondent and Defendant Metropolitan is, and at all times mentioned herein was,

a public agency of the State of California organized pursuant to the Metropolitan Water District
4
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Act [Stats. 1969, ch. 209 as amended; West’s California Water Code Append. §§ 109-134
(2010)], the principal offices of which are located in Los Angeles, California.

14, The true names and capacities of the Respondents and Defendants identified as
DOES 1-10 are unknown to Petitioner, and Petitioner will amend this Complaint to insert the true
names and capacities of those fictitiously named Respondents when they are ascertained.
Petitioner is informed and believes, and on that basis alleges, that at all times relevant to this
action, each of the Respondents and Defendants, including those fictitiously named, was the agent
or employee of each of the other Respondents and Defendants, and while acting within the course
and scope of such employment or agency, took part in either the acts or omissions alleged in this
Complaint.

II. SERVICE OF PROCESS

15.  Petitioner will serve Metropolitan and all other defendants/respondents in the
manner provided by law for the service of summons in a civil action.

16.  The Water Authority will publish notice of this action in newspapers of general
circulation published in the six counties served by Metropolitan, as this is the method most likely
to give notice to the person interested in these proceedings. Those counties are Ventura, Los
Angeles, Riverside, San Bernardino, Orange, and San Diego. The Water Authority will seek an
order ex parte ordering:

a. Publication of the summons in newspapers of general circulation in these
counties pursuant to Code of Civil Procedure Section 861; and,

b. That notice be given by mailing a copy of the summons and complaint to
those persons, if any, or their attorneys, who have notified Petitioner’s attorneys of record
in writing of their interest in the matter not later than the date on which publication of the
summons 1s complete or such other time as the Court may order.

17.  If Metropolitan agrees, as an alternative to an ex parfe application, the Water
Authority will present the Court with a stipulation and proposed order for publication of the

summons as set forth above.
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IV. JURISDICTION AND VENUE
18. This court has jurisdiction over this matter pursuant to Code of Civil Procedure
Section 1085, Code of Civil Procedure Section 410.10, and, with respect to the Third Cause of
Action, Code of Civil Procedure Sections 860 ef seq., and Government Code § 66022.
19. Venue is proper in this court as Respondent is located within the County of Los
Angeles and the acts and events giving rise to the claims occurred in part in the County of Los
Angeles. This suit, however, is subject to transfer of venue to a neutral county pursuant to Code

of Civil Procedure Section 394(a).

V.  FACTUAL ALLEGATIONS

A. Metropolitan, its roles, and its duties.

20.  Metropolitan is a wholesale water agency that imports, stores, transports and treats
water throughout the Southern California counties of Ventura, Los Angeles, Riverside, San
Bernardino, Orange, and San Diego. Metropolitan has 26 member agencies, including the Water
Authority. These member agencies in turn sell water they obtain from Metropolitan to sub-
agencies and utilities or directly to consumers. In addition to obtaining and delivering imported
water for sale to its member agencies, Metropolitan has also chosen to subsidize member
agencies’” conservation and local water supply development projects.

21.  Metropolitan obtains water for sale to its member agencies from two principal
sources: first, from a water purchase contract with the California DWR; and, second, from
Metropolitan’s allocation of water from the Colorado River. The State Water Project water is
delivered by DWR via State Water Project facilities directly to Metropolitan’s distribution
facilities located in Southern California, where it is mixed with other sources of Metropolitan
Water and distributed to member agencies. Metropolitan transports its Colorado River water via
the Metropolitan-owned and operated Colorado River Aqueduct (“CRA™). In this Complaint,
water from these two principal sources of imported water will be referred to collectively as
“Metropolitan Water,” and water acquired from other third-party sources will be referred to

generally as “Non-Metropolitan Water.”
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22.  Metropolitan’s operations are largely paid for by volumetric (per-acre-foot) rates it
imposes for purchases of Metropolitan Water; fixed charges imposed on its 26 member agencies;
and contractual payments by the Water Authority for its transportation of IID and Canal Lining
Water. The MWD Act, which defines the powers and responsibilities of both Metropolitan and
its Board, obligates Metropolitan to set rates that “shall be uniform for like classes of service
throughout the district.” Metropolitan is further obligated by various state statutes, the California
Constitution, and common law to set rates that are both consistent with cost-of-service principles
(i.e., the rates charged to a member agency must not exceed the cost of providing services to that
agency) and non-discriminatory.

23.  Metropolitan has a board of directors, which includes at least one representative
appointed by each member agency. Additional seats on the Board and weighted votes are
allocated according to each member agency’s percentage share of the total assessed property
value within the Metropolitan service area.

24.  Although Section 50 of the MWD Act requires that Metropolitan act exclusively
through its board of directors, as detailed below, a group of self-interested member agencies has
come to dominate and control Metropolitan. In recent years and likely earlier, a group of more
than fifteen Metropolitan member agencies—Iled by the Municipal Water District of Orange
County, the City of Los Angeles and its Department of Water and Power (“LADWP?), the
Western Municipal Water District and the West Basin Municipal Water District—has met in
secret, in concert with Metropolitan’s senior management, to ensure adoption by the Metropolitan
board of water rates and charges, and cost allocation decisions, that further this group’s self-
interests, while systematically disadvantaging the interests of the Water Authority and its
ratepayers. This organized group of member agency managers, described by its own participants
as the “Secret Society” and the “anti-San Diego Coalition,” meets outside the public view, retains
former Metropolitan executives as consultants to further its goals, and engages in wide-ranging
sub rosa activities to coordinate Metropolitan board votes and outcomes. Their shadow
government has captured Metropolitan’s governance, with the full knowledge and complicity of

Metropolitan’s top management and several members of its Board of Directors.
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B. The Water Authority is Metropolitan’s largest steady customer.

25. Unlike the other Southern California counties served by Metropolitan, San Diego
County has little local groundwater. As a result, the Water Authority historically relied on
Metropolitan for a much higher percentage of its total water supply than most other Metropolitan
member agencies—in the early 1990s, Metropolitan Water constituted as much as 95% of San
Diego County’s water supply.

26.  Eventoday, the Water Authority remains Metropolitan’s largest steady purchaser
of Metropolitan Water. Between 2006 and 2011, the Water Authority purchased almost 2.6
million acre-feet of Metropolitan Water. In addition, during that same period, the Water
Authority paid Metropolitan to transport more than 600,000 acre-feet of its purchased IID and
Canal Lining Water. As Metropolitan’s largest customer, and the only member agency dependent
on Metropolitan’s transportation service to deliver a large volume of third-party water (due to
Metropolitan’s effective monopoly on inter-regional water transportation in Southern California),
the Water Authority is uniquely vulnerable to abusive conduct by Metropolitan and the self-
interested member agencies that control Metropolitan’s board.

C. The Water Authority purchases water from outside of Metropolitan.

27. Historically, because Metropolitan’s imported water was cheap and plentiful, the
Water Authority did not need (and thus did not seek out) third-party sources of water like IID.
This all changed during the early 1990s, when California experienced a severe drought.
Metropolitan cut San Diego’s water supply by more than 30% for 13 months, causing major
economic disruptions and forcing San Diego to enact extreme water-use reduction measures. In
the wake of that experience, the Water Authority began to look elsewhere for more reliable
sourcés of water supply, to guard against future water supply shortages and rationing by
Metropolitan.

28.  The Water Authority ultimately contracted with IID to purchase up to 200,000
acre-feet per year of water from the Colorado River Water for a 45-year period. The Water
Authority also obtained the right to water conserved by the lining of the All-American and

Coachella Canals. Because the Water Authority does not have its own aqueduct linking the
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Colorado River to the Water Authority’s service area, the Water Authority and Metropolitan
negotiated the 2003 Transportation Agreement, for delivery of water to the Water Authority’s
storage and distribution facilities.

-29.  Pursuant to section 5.2 of the Transportation Agreement, Metropolitan promised
that the price for transporting this Non-Metropolitan Water to the Water Authority “shall be equal
to the charge or charges set by Metropolitan’s Board of Directors pursuant to applicable law and
regulation and generally applicable to the conveyance of water by Metropolitan on behalf of its
member agencies.”

30.  Aspart of the negotiations of the Transportation Agreement, Metropolitan also
demanded a litigation time-out, during which the Water Authority would not challenge
Metropolitan’s water rates in any “administrative or judicial forum” for the first five years of the
agreement, including contesting whether the price set by Metropolitan pursuant to the
Transportation Agreement was “set in accordance with applicable law and regulation.” That five-
year time-out expired in 2008.

D. Metropolitan’s rates and charges.

31.  Priorto 20‘03, Metropolitan charged its member agencies a single “bundled” rate
for water, which incorporated all of Metropolitan’s costs of supply, transportation, power,
treatment, and administration. Metropolitan’s bundled water rate was charged on a per-acre-foot,
volumetric basis, with water rates set on an annual basis.

32.  In 1986, the California Legislature passed the Wheeling Statute, Cal. Water Code
Section 1810 ef seq., which requires Metropolitan and other water agencies to make available any
excess capacity in their aqueducts for the transportation of third-party water at é “fair
compensation” price. With the Wheeling Statute taking effect, and with an eye toward the
impending Water Authority-IID water transfer, in the late 1990°s, Metropolitan began the process
of unbundling its rates. In October 2001, the Metropolitan board approved an unbundled set of
water rate categories, which nominally related to particular services that Metropolitan provides,

including water supply, transportation, standby service, power and water treatment. The Water
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Authority opposed approval of this unbundled rate structure, in part because Metropolitan did not
disclose at the time how its costs would be allocated among the new rates and charges.

33.  Metropolitan sets its water rates annually or, more recently, biennially. In doing
so, the Metropolitan board votes not only on the dollar amount of the rates, but on an allocation of
costs to each unbundled rate component; and Metropolitan affirms that, in its view, that year’s
allocation of costs to particular rate components is consistent with the cost of the services it
provides to its member agencies. In every rate-setting cycle, Metropolitan has discretion to add
or change its ratés and charges, or the allocation of Metropolitan’s costs among its rates and
charges and among its member agencies, so long as cost-of-service requirements are met; indeed,
Metropolitan has made such changes from time to time. Metropolitan has acknowledged that
each year’s rate-setting decision is a unique agency action. Thus, each year’s rates must meet all
legal requirements and each year’s rate may be independently challenged in court.

34.  Metropolitan’s current water rates and charges and classes of service include
several that are relevant here: two different “Supply” rates (Tier 1 and Tier 2), a “System Access
Rate,” a “System Power Rate,” and a so-called “Water Stewardship Rate.” Metropolitan defines
these water rates and charges as follows:

a. Metropolitan’s “Supply” rates purport to recover Metropolitan’s cost of
obtaining water from various sources, and developing long-term firm supplies.

b. Metropolitan’s “System Access Rate” is one of Metropolitan’s
“transportation” rates, and is charged on a per-acre foot basis. The System Access Rate
purports to “recover the cost of providing conveyance and distribution capacity to meet
average annual demands.” This rate therefore recovers a large share of Metropolitan’s
costs to maintain and operate its distribution system within the Southern California region,
along with Metropolitan’s Colorado River Aqueduct. As discussed below, in the
2013/2014 rates, Metropolitan has also elected to include in its System Access Rate a
large share of Metropolitan’s costs paid to DWR for water supply from the State Water

Project, even though the State Water Project is neither owned nor operated by
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Metropolitan, and it is DWR, not Metropolitan, that transports State Water Project water

from Northern California to Metropolitan’s storage reservoirs and facilities.

c. Metropolitan’s “System Power Rate” is another of Metropolitan’s
“transportation” rates, also charged on a per-acre foot basis. The System Power Rate
purports to “recover the cost of pumping water to Southern California.” In its 2013/2014
rates, Metropolitan incorporates into the System Power Rate its costs for powering its own
Colorado River Aqueduct and other distribution facilities. In addition, however,
Metropolitan includes in that rate pumping and power costs on the State Water Project,
even though those power costs are not incurred by, nor are the activities performed by,
Metropolitan.

d. Metropolitan’s “Water Stewardship Rate” is also treated as a
“transportation” rate, in Metropolitan’s 2013 and 2014 rates, charged on a per-acre foot
basis. The Water Stewardship Rate purports to “recover the costs of providing financial
incentives for existing and future investments in local resources including conservation
and recycled water.” Money collected through this rate is used by Metropolitan to
subsidize water conservation and local water supply projects by Metropolitan’s member
agencies.

35. Unlike the other Metropolitan rates—e.g., those charged for supply, use of
transportation facilities, and power, which (even if calculated improperly) relate to services
Metropolitan actually provides to its member agencies—“water stewardship” is a concocted
concept that does not describe any service provided by Metropolitan, other than the redistribution
of money from some Metropolitan member agencies to others. In any event, the costs of funding
local projects—even if it were shown to increase the regional water supply to the benefit of all
Metropolitan member agencies (something Metropolitan has failed to demonstrate)—are supply
costs, not “transportation” costs. Metropolitan’s own rate consultants previously have
acknowledged that “water stewardship™ costs properly should be categorized as “supply,” not

“transportation.”
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36. When a member agency is purchasing Metropolitan Water, the allocation of
Metropolitan costs to “supply” versus “transportation” makes no difference, because the
purchaser pays all of Metropolitan’s unbundled rates. But when the Water Authority uses
Metropolitan’s facilities to transport Non-Metropolitan Water purchased from other sources, the
rate breakdown is critically important, because it pays only the “transportation” rates. The price
Metropolitan charges for “transportatioh” of IID and Canal Lining Water is comprised of the
System Access Rate, the System Power Rate, and the Water Stewardship Rate, even though these
rates for 2013 and 2014 include Metropolitan’s costs of obtaining a water supply from the
California DWR and the costs of subsidizing local water supply projects.

37.  Metropolitan has also adopted a “wheeling rate,” which it charges for the
transportation of Non-Metropolitan Water. Metropolitan’s Wheeling Rate is an aggregate of the
System Access Rate, the Water Stewardship Rate, the Water Treatment Rate (if the water is
treated), and the incremental power cost associated with that wheeling of water. It does not
include the Supply Rate or other charges. Thus, how costs are allocated between “transportation”
and “supply” rates also has a direct effect on the wheeling rate. Neither the wheeling rate nor the
price charged to the Water Authority under the Transportation Agreement should lawfully include
water supply costs. But because the Water Authority is the only Metropolitan member agency
that uses Metropolitan facilities to transport significant quantities of Non-Metropolitan Water, the
rest of Metropolitan’s member agencies have a financial incentive to characterize water supply
costs as “transportation.” That is precisely what Metropolitan, controlled by the Secret Society of
member agency managers, has done.

38.  Accordingly, Metropolitan’s rates as applied to the Water Authority far exceed the
reasonable costs Metropolitan incurs in transporting its IID and Canal Lining Water, or the cost of
wheeling water under the Wheeling Statutes. The rates Metropolitan imposes for “transportation”
force the Water Authority to bear a disproportionate share of Metropolitan’s supply costs and to

subsidize the water supply of other Metropolitan member agencies.
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E. A majority group of Metropolitan member agencies forms a shadow
government to unlawfully discriminate against the Water Authority and its
ratepayers.

39. Over the past fifteen years, Metropolitan has had a sordid history of back-room
dealing aimed at disadvantaging the Water Authority. In the late 1990°s, Metropolitan was
enmeshed in scandal when a California Senate Select Committee issued a report finding that
Metropolitan staff, Board members and member agency managers had secretly been meeting, in
circumvention of California’s Ralph M. Brown Act, to plot strategies to derail the Water
Authority-IID water transfer. Their improper activities included the creation of a front group
called the “Partnership for Regional Water Reliability,” which undertook “opposition research”
against more than 150 state and local elected officials, including Governor Pete Wilson, in an
effort to expose conflicts-of-interest that might force those officials to recuse themselves from
consideration or approval of the transfer. The Select Committee found “inept and improper

2% el

political dealings,” “extensive violations of the Brown Act,” and “serious flaws” in the way
Metropolitan and some its member agencies conduct business. The problems with Metropolitan’s
governance were so severe, pervasive, and well-documented that the Legislature passed a bill
(Senate Bill 60 — Hayden, 1999) requiring Metropolitan to create an Office of Ethics and
forbidding Metropolitan or any of its member public agencies from using public funds to
investigate public officials, or from creating any association that is likely to mislead the public as
to the association’s true identity, its source of funding or its purpose.

40. History has a way of repeating itself. Unbeknownst to the Water Authority at the
time, in or about October 2009, a group of Metropolitan member agencies, Whoséappointed
board members control a majority of the voting power on the Metropolitan board, organized a
secret group including the general managers or other representatives of those member agencies.
Membership in this secret group was on an “invitation only” basis. The Water Authority learned
of the purpose and extent of this group’s activities through a series of Public Records Act requests
sent to Metropolitan and member agencies in late 2011. Documents obtained through those PRA

requests demonstrate that, from at least October 2009 to the present, this group—which has been

referred to by its own participants as the “Secret Society” and the “Anti-San Diego Coalition”—
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has functioned as a shadow government, working to direct and control Metropolitan Board votes
on water rates, and other key decisions, for the enrichment of the majority member agencies and
to the detriment of the Water Authority.

41.  From its inception, this shadow government has been squarely focused on ensuring
that Metropolitan’s rates and cost allocations discriminate against the Water Authority and
overcharge for transportation of IID and Canal Lining Water. The agendas, notes and meeting
summaries for the early sessions of the Secret Society reflect its participants’ intent to make sure
that Metropolitan’s State Water Project costs were allocated to transportation rather than
supply—because properly treating these costs as supply would lower San Diego’s rates and
increase their own. More recent documents show that the Secret Society’s focus on the Water
Authority and maintaining a specific allocation of costs between “transportation” and “supply”
rates has continued at least through 2011.

42.  The Secret Society’s actions to rig Metropolitan’s water ratés and cost
allocations—for their own benefit and to the Water Authority’s detriment—are the product of a
well-organized, well-funded effort. The group has retained consultants, including Metropolitan’s
former General Manager Ron Gastelum, and former Metropolitan Assistant General Manager Ed
Means, at a cost of more than $15,000 per month. The member agency participants assign each
other and their consultants detailed action items to ensure that their desired results are
implemented, including reporting back on how their agencies’ appointed board members will vote
and drafting anti-San Diego “policy” proposals that Metropolitan staff members agree to pass off
and introduce as their own. Most importantly, with the help of their paid consultants and
lobbyists, the Secret Society has conveyed to Metropolitan board members the Secret Society’s
consensus view that Metropolitan’s current, misallocated costs and water rates and charges should
be maintained, not because they are consistent with the cost of service or are proportional to
benefits received by each of Metropolitan’s member agencies (which they are not), but because
the unlawful misallocation of water supply costs as transportation rates provides the majority
member agencies with an annual windfall estimated to be at least $50 million a year in 2013 and

2014. The votes and actions of Metropolitan’s board and staff are consistent with the shadow
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government’s rigged outcomes concerning the allocation of costs and imposition of water rates
and charges.

43.  In addition to operating in secret and hiding its existence, this shadow government
has engaged in other questionable public agency activities. To cite but one example, the Secret
Society commissioned a $50,000 “independent” economic study from the Los Angeles County
Economic Development Corporation with the express aim of discrediting the Water Authority’s
purchase of IID and Canal Lining Water and its requests for water rates and charges that more
accurately reflect Metropolitan’s costs of service. The Secret Society released the economic
study in April 2012, trumpeting its findings as “proof” that the Water Authority’s rate challenges
are merely an effort to shift its costs of purchasing ITD water to other member agencies. But
public records of Secret Society members reveal that the Secret Society dictated this conclusion
to its paid economic consultant, and, indeed, rejected initial findings that indicated the Water
Authority’s IID transfer agreement was actually a “good deal.”

44.  Atevery step, this shadow government has both aided, and been aided by,
Metropolitan. Metropolitan has hosted Secret Society meetings at its headquarters. Metropolitan
staff have regularly attended Secret Society meetings and provided participants with exclusive
briefings on matters pending before the Metropolitan board. Metropolitan has coordinated with
the secret group to conduct anti-San Diego lobbying and outreach campaigns for Metropolitan
board members and state legislators. And Metropolitan’s General Manager Jeffrey Kightlinger
has personally attended meetings of the shadow government, and met with a select group of its
ringleaders, to coordinate strategy and to offer Metropolitan’s continuing assistance to the Secret
Sociéty. Given that the Water Authority was the principal target of the shadow government, it is
little wonder that Metropolitan’s 2013-14 rates, and numerous other decisions by the
Metropolitan Board, have consistently disfavored the Water Authority and the San Diego region
it serves.

F. The 2011/2012 rate lawsuit

45. On June 11, 2010, the Water Authority filed a lawsuit for writ of mandate,

declaratory relief, and reverse-validation of Metropolitan’s 2011 and 2012 rates, approved in
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April 2010. Pursuant to Code of Civil Procedure Section 394, that action, styled San Diego
County Water Authority v Metropolitan Water District of Southern California et al., Case No.
CPF-10-510830, was transferred to a neutral venue, San Francisco Superior Court, and is
proceeding before the Honorable Richard A. Kramer. The complaint in the 2011/2012 rate
challenge has been amended to include a claim for breach of the Transportation Agreement, and
two claims for declaratory relief pertaining to related agency actions. Discovery is ongoing in
that case, and no trial date has been set.

G. Metropolitan sets unlawful rates for 2013 and 2014.

46. On January 10, 2012, Metropolitan’s board set a March 12, 2012 public hearing of
its Business & Finance Committee on Metropolitan’s proposed rates and charges to become
effective January 1, 2013 and January 1, 2014. On March 12, 2012, Metropolitan’s Business and
Finance Committee held that public hearing, at which the Water Authority provided written and
oral testimony. The Water Authority’s written testimony included the submission of more than
5000 pages of documents, including a detailed report prepared by industry experts FCS Group
that demonstrated how Metropolitan’s proposed rates and charges violate industry standard cost-
of-service principles; a letter to Metropolitan’s board from the Water Authority’s special counsel
detailing why the proposed rates would violate the California Constitution, state statutes, and
common law; historical cost-of-service studies and analyses that are relevant to the validity of the
2013/2014 rates; and documents detailing the improper activities of the Secret Society with
respect to ratemaking and cost-allocation decisions. These documents are all part of the
administrative record for the setting of the rates challenged here; the FCS Report and the letter
from the Water Authority’s special counsel are attached hereto as Exhibit B.

47.  Two business days prior to the Metropolitan board vote to adopt the 2013 and
2014 water rates and charges and cost allocations, on April 5, 2012, Metropolitan’s General
Manager and General Counsel co-authored a letter to the Water Authority in response to its
March board submittals (“Metropolitan’s Cost of Service Letter”). In that letter, Metropolitan
said that the Water Authority and its expert consultants failed to “appreciate” that Metropolitan is

a regional rather than a local water supplier whose “interconnected regional system” is necessary
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for “regional flexibility” and “regional reliability.” Metropolitan also stated that its use of
“postage stamp” rates results in “lower costs for all of Metropolitan’s member agencies,” but
offered no data, analysis or expert opinion to support that claim. This document is part of the
administrative record for the setting of the rates challenged here.

48.  Although the timing of Metropolitan’s Cost of Service Letter gave the Water
Authority only two business days (discounting the Easter Weekend) to respond, on April 9, 2012,
the Water Authority submitted additional materials for the board’s consideration, including
additional public records, a response to Metropolitan’s Cost of Service Letter, and additional
evidence and analysis offered by the Water Authority’s experts and special counsel. These
documents are all part of the administrative record for the setting of the rates challenged here. On
April 10, 2012, without any discussion of the issues and concerns raised by the Water Authority
and its consultants, Metropolitan’s board formally voted to adopt the proposed water rates and
charges and cost allocations for 2013 and 2014.

49. Metropolitan’s 2013 and 2014 rates unreasonably and unlawfully allocate supply
costs to rates imposed for transportation services. These misallocations of cost by Metropolitan
unreasonably and unlawfully discriminate against the Water Authority and result in a wheeling
rate, and a price charged for the delivery of [ID and Canal Lining Water under the Transportation
Agreement, that far exceed the cost of providing those services.

50.  Metropolitan also allocates to “transportation,” through the imposition of its Water
Stewardship Rate, costs it incurs to subsidize local water supply projects, such as desalination,
groundwater recovery and water conservation, for all member agencies except the Water
Authority (which Metropolitan has barred from participating in the subsidy program). Since
Metropolitan has failed to make, and cannot make, any showing that these expenditures are
necessary to provide transportation capacity in Metropolitan facilities, and assuming that these
costs provide a regional benefit (something that Metropolitan has failed to establish to justify
collecting revenues from all of Metropolitan’s member agencies to pay them), these costs must be

allocated to supply.
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51, Finally, Metropolitan’s 2013 and 2014 rates fail to account for, and allocate costs
to, the “standby service” that Metropolitan provides to its member agencies. In 2013 and 2014,
Metropolitan will spend millions of dollars on water supply and facilities to accommodate
member agencies who may choose to rely on Metropolitan as a supplemental water source if it is
adry year. While Metropolitan purports to recover some of these standby-related costs through
its fixed Readiness to Serve Charge, the Readiness to Serve Charge does not recover all standby
costs. Indeed, Metropolitan has never accounted for these standby costs in a cost-of-service
study, nor has it developed a rate that accurately reflects those costs and allocates them
proportionally according to the benefits they receive from Metropolitan’s investments in standby
service. Instead, those costs are largely hidden within Metropolitan’s Supply Rate and its System
Access Rate. As Metropolitan’s biggest customer and a steady purchaser of Metropolitan Water,
the Water Authority is particularly disadvantaged by Metropolitan’s treatment of standby costs.
The harm to the Water Authority is increased by the inclusion of some of these hidden costs in
the price for transportation of its IID and Canal Lining Water, even though the Water Authority
obtains no standby benefit in conjunction with its purchase of these transportation services.
Metropolitan’s actions create an indirect subsidy for member agencies like the City of Los
Angeles that engage in substantial dry-year peaking, paid for by steady purchasers like the Water
Authority that receive less benefit from Metropolitan’s standby service.

52. Asadirect result of Metropolitan’s unlawful and discriminatory water rates and
cost allocations, the Water Authority estimates it will be overcharged by at least $50 million per
year if the 2013 and 2014 rates and charges challenged in this action remain in effect. This
annual overcharge will grow larger each year so long as Metropolitan’s rates continue to be based
on such unlawful cost allocations. |

53.  The Water Authority has exhausted all its administrative remedies, including the
dispute resolution provisions of Section 11.1 of the Transportation Agreement. Pursuant to
Section 11.1, the Water Authority requested that Metropolitan negotiate resolution of the price
dispute by letter dated April 26, 2012. A copy of this letter is attached as Exhibit C. In that letter,

the Water Authority also asked Metropolitan to identify any further action that it believed the
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Water Authority needed to take in order to exhaust its non-litigation remedies. Metropolitan
responded on May 4, 2012, declining to participate in negotiations. Metropolitan also confirmed
that the Water Authority had fully exhausted its available remedies. A copy of Metropolitan’s
response letter is attached as Exhibit D. |

54, On or about April 26, 2012, the Water Authority also presented a claim for breach
of the Transportation Agreement pursuant to Metropolitan Administrative Code section 9300 et
seq. and California Government Code section 900 ef seq. The Water Authority informed
Metropolitan that it explicitly reserved its rights to bring suit against Metropolitan relating to the
imposition of the 2013 and 2014 rates. A copy of this letter presenting the claim is attached as
Exhibit E. To date, Metropolitan has taken no further action on that claim and, therefore, it has
been deemed denied by operation of law.

H. Metropolitan’s rates are invalid under Proposition 26.

55. OnNovember 2010, California voters approved Proposition 26, a ballot initiative
that followed upon Propositions 13 and 218 to further restrict the ability of local governments to
raise revenue to fund government services, facilities, and programs without demonstrating a
benefit associated with the increased revenue, as defined. Proposition 26 amended provisions of
articles XIII A and XIII C of the California Constitution by providing a new definition of the term
“tax” applicable to state and local governments, respectively.

56.  Under the new definition set forth in article XIII C, section 1, subdivision (¢)—
which applies to “local governments™ and “special districts™ such as Metropolitan—a “tax”
includes any “levy, charge, or exaction of any kind” imposed by the4 government entity, with
seven stated exceptions. A tax imposed by a local government or district to fund a specific
service is invalid unless approved by two-thirds of qualified voters in that district. Cal. Const. art.
XIT'A §4;id art. XIII C § 2, subdivision (d). As relevant here, a charge imposed for a specific
government service is a tax unless “the charge [is] imposed for a specific government service or
product provided directly to the payor that is not provided to those not charged, and which does
not exceed the reasonable costs to the local government of providing the service or product.” Cal.

Const., art. XIII C, § 1, subdivision (e)(2). Thus, the rates challenged here require two-thirds
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voter approval as special taxes unless Metropolitan meets its burden to prove they are: (i) for
services provided dirécﬂy to the Water Authority, (ii) for services not provided to others not
charged, and (iii) do not exceed the reasonable costs to Metropolitan to provide those services.
As demonstrated above, Metropolitan can prove none of these and its rates are therefore illegal,
non-voter-approved special taxes.

57.  Proposition 26 places the burden on the government entity imposing a charge to
prove that it is not a tax and is therefore exempt from voter approval requirements. Specifically,
under the final, unnumbered paragraph of Article XIII C, § 1, subdivision (e), the local
government “bears the burden of proving by a preponderance of the evidence that a levy, charge,
or othér exaction is not a tax, that the amount is no more than necessary to cover the reasonable
costs of the government activity, and that the manner in which those costs are allocated to a payor
bears a fair or reasonable relationship to the payor’s burdens on, or benefits received from, the
governmental activity.” Cal. Const., art. XIII C, § 1(e).

58.  Metropolitan’s 2013 and 2014 water rates and charges impose on the Water
Authority rates that are “more than necessary” to cover the cost of the services Metropolitan
provides to the Water Authority; and Metropolitan’s water rates and charges are not allocated
among its member agencies such that they bear a “fair and reasonable relationship” to the burdens
and benefits received. As explained above, Metropolitan misclassifies various supply-related
costs as “transportation,” although these charges have no relationship to the service benefits the
Water Authority actually receives or the amounts Metropolitan actually spends to transport water.
Similarly, Metropolitan has not demonstrated that the so-called “Water Stewardship Rate”
imposed on the Water Authority provides a commensurate, or even any, benefit to the Water
Authority. On the contrary, the conservation and local water supply projects funded by
Metropolitan through the Water Stewardship Rate benefit only the member agencies that receive
subsidies from Metropolitan, and do not provide any benefit, let alone a proportional benefit, to
the Water Authority. In fact, due to a July 2011 decision by the Metropolitan board-—as
promoted by the Secret Society—the Water Authority is formally disqualified from receiving

most of the benefit from the Water Stewardship Rate as punishment for filing the lawsuit
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reférenced in paragraph 45 above—in spite of the fact that the Water Authority pays more in
Water Stewardship rates than any other member agency.

59. Metropoiitan’sywater rates have not been approved in accordance with the
requireménts of article XIII C of the California Constitution, including the requirement of two-

thirds voter approval for imposition of special taxes. They are therefore unlawful and invalid.

L Metropolitan’s 2013-14 rates unlawfully discfiminate'against the Water
Authority.
60. Metropolitan’s calendar year 2013 and 2014 water rates and charges not only

violate the California Constitution and numerous California statutes; they also violate the
common law principle that a public agency may not set rates that unlawfully discriminate against
a single customer or group of customers. |

61.  Under the domination and control of a shadow government led by certain large,
self-interested Metropolitan member agencies, Metropolitan has enacted rates that improperly
allocate Metropolitan’s costs of purchasing DWR water, and its water supply costs paid for by the
Water Stewardship Rate, to its transportation rates. Further, Metropolitan has failed to charge the
Water Authority a rate commensurate with the cost of services provided directly to the Water
Authority. In addition, Metropolitan has arbitrarily decided not to recover the known and true
costs of providing standby service proportionally from the agencies that benefit from that service,
instead burying those costs in other rates. Thus, the Water Authority is charged for services that
others receive without charge, or at a discounted rate, in violation of Proposition 26.

62.  As described throughout this Complaint, the Water Authority is uniquely
vulnerable to abusive conduct by Metropolitan and its self-interested member agencies, because it
is the only Metropolitan member agency that is both a high-volume, steady purchaser of
Metropolitan water and also utilizes Metropolitan’s regional facilities to transport a large volume
of Non-Metropolitan Water. Metropolitan, and the self-interested member agencies whose
appointees wield a majority of the voting power on the Metropolitan board, have taken a series of
actions to intentionally ignore cost-of-service standards and shift costs to the Water Authority that

they know ought to be borne proportionally by other agencies and ratepayers. The
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misclassification of supply costs as transportation results in overcharges to the Water Authority of
more than $50 million per year for 2013 and 2014, which the Secret Society’s own documents
acknowledge will grow over time and amount to nearly $3 billion in total over the remaining term
of the Water Authority-IID Agreement.

63. In addition to being arbitrary, unreasonable and unjustified on cost-of-service
grounds, Metropolitan’s discriminatory rates and cost allocations result directly from the
activities of the Secret Society. Upon information and belief, and based on information from
public records recently obtained by the Water Authority, a majority Voting bloc of more than
fifteen Metropolitan member agencies—with Los Angeles, Municipal Water District of Orange
County, Western Municipal Water District and West Basin Municipal Water District as its
ringleaders—have created a shadow government, working with Metropolitan executives and
former Metropolitan executives now acting as the group’s paid consultants, to manipulate
Metropolitan water rates and other key decisions regarding Metropolitan’s cost allocations and
other matters. Aware that allocating costs to accord with the proportional benefit of the services
provided (as both law and industry practice require) would reduce the total rates paid by the
Water Authority—and increase them for their own member agencies—this shadow government
was formed to ensure continuation of discriminatory cost allocations. The sub rosa existence and
actions of the Secret Society has resulted in procedural unfairness, and in biased, unfair and
unreasonable water rates and charges that unlawfully discriminate against the Water Authority
and the citizens of San Diego.

64.  While Metropolitan’s cost allocations and rates benefit the majority of
Metropolitan’s other member agencies generally by shifting their water supply costs to the Water
Authority’s ratepayers, the member agencies who organized and have led the Secret Society
receive particular spoils from Metropolitan’s rate decisions. First, Metropolitan and its Board,
under the influence and control of the Secret Society, have unequally disbursed subsidy contracts
to provide many millions of dollars in grants to participants in the Secret Society, even though
those grants fail to provide any regional benefit throughout Metropolitan’s service area. The

agencies that do not receive Metropolitan’s subsidies, or do not receive a roughly proportional
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share of those subsidies, are thus forced to subsidize water supply projects that only benefit other
Metropolitan member agencies. To take but one example, Western Municipal Water District
(“Western”) has reported to its board that, between the time of Metropolitan’s adoption of its
unbundled rates in 2003 through 2010, it paid Metropolitan approximately $14.8 million in Water
Stewardship Rate fees, while receiving $38.1 million for “water stewardship” (local water supply)
projects in return—a “net benefit” of more than $23 million. Western’s “net benefit” is simply an
illicit wealth transfer from the citizens of San Diego County to those of Riverside County. The
other ringleaders of the Secret Society, including the Municipal Water District of Orange County
and the West Basin Municipal Water District, have reaped similarly large benefits from
Metropolitan’s local resources program at the Water Authority’s expense. By contrast, the Water
Authority has been formally blackballed from this subsidy program for éxereising its
constitutional right to bring the suit challenging Metropolitan’s unlawful rates identified in
paragraph 45 above. In short, the Water Authority is forced to pay millions of dollars each year
to fund water supply programs of other Metropolitan member agencies but will get nothing in
return, while a subset of member agencies pays in far less and gets a windfall.

65. Second, as discussed above, Metropolitan fails tofully account for the costs of
“dry-year peaking,” that is, buying more water from Metropolitan in dry years or when local
water supplies are otherwise reduced or not available. The chief beneficiary of Metropolitan’s
flawed approach is the City of Los Angeles and its Department of Water & Power (LADWP).
LADWP’s water supply purchases from Metropolitan vary widely from year to year—they can
increase by as much as 200,000 acre-feet in a year, depending on the water supply conditions in
the Owens Valley that serves LADWP’s own Los Angeles Aqueduct. When its own water
supplies are short, LADWP can simply pick up the telephone and order more water from
Metropolitan—a supply of water Metropolitan holds “on call” for LADWP at little cost to
LADWP during years it does not need more water, but at great cost to steady Metropolitan water
purchasers like the Water Authority. Metropolitan has not conducted a cost of service study that
would allow a proper allocation of the costs of this standby service to the member agencies that

receive the benefit of that service. The failure to properly allocate the costs of standby service
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provides an estimated financial benefit to LADWP, and corresponding annual detriment to the
other Metropolitan member agencies, of as much as $40 million each year. As Metropolitan’s
largest steady purchaser of water, the Water Authority bears the largest share of Metropolitan’s
subsidization of LADWP’s dry-year water supply.

66.  Taken together, Metropolitan’s actions represent a pattern and practice of
discrimination against the Water Authority and its ratepayers, and a naked redistribution of
money to the ringleaders of the self-described Anti-San Diego Coalition, both of which the Water

Authority is powerless to halt except through litigation.

FIRST CAUSE OF ACTION
FOR WRIT OF MANDATE RE: ALLOCATION OF COSTS IN 2013/2014 RATES

(Against Respondent Metropolitan)
67.  Petitioner re-alleges paragraphs 1 through 66 as though set forth fully herein.

68.  Metropolitan is under a clear and present duty, pursuant to Article XIII A, Section
4 (adopted by Proposition 13) and Article XIII C, Section 1, subdivision (e) (adopted by
Proposition 26) of the California Constitution, and Government Code Section 50076, to set rates
and charges no greater than the reasonable cost of providing the service or product for which the
fee is charged. Under that duty, Metropolitan’s rates and charges must reasonably and fairly
allocate its costs among its member agencies in accordance with the benefits and burdens borne
by each agency. Otherwise, the rates and charges imposed for these services constitute special
taxes, for which Proposition 13 and Proposition 26 require two-thirds voter approval.
Metropolitan did not obtain voter approval of the rates and charges challenged here.

69.  Moreover, under Article XIII C, Section 1 of the California Constitution (adopted
by Proposition 26), Metropolitan has the burden to prove that the amounts it charges for its
services are “no more than necessary to cover the reasonable costs of the governmental activity,”
and that these costs are allocated such that they “bear a fair or reasonable relationship to the
payor’s burdens on, or benefits received from, the governmental activity.” In other words,

Metropolitan must prove that it properly and proportionally assigns the costs of providing
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services to its member agencies in accordance with the needs of and benefits provided to each
agency.

70. Additionally, Metropolitan is under a clear and present duty under the MWD Act
to set rates and charges that “shall be uniform for like classes of service throughout the district.”
(Stats. 1969, ch. 209 as amended; West’s California Water Code—Append. §§ 109-134 (2010)).
Under this duty, Metropolitan’s rates and charges must also apportion costs equitably among its
customers.

71. Metropolitan is further under a clear and present duty, pursuant to Government
Code Section 54999.7(a), to set rates and charges that do “not exceed the reasonable costs of
providing the public utility service.”

72. Metrobolitan is further under a clear and present duty, pursuant to Government
Code Section 66013, to set charges that do not “exceed the estimated reasonable cost of providing
the service for which the fee or charge is imposed.”

73. Metropolitan also is under a clear and present duty, imposed by the Wheeling
Statutes (Water Code § 1810 ef seq.) to charge only “fair compensation” for the conveyance, or
“wheeling,” of water through Metropolitan’s facilities. Above and beyond the Transportation
Agreement, which requires that Metropolitan transport IID Water and Canal Lining Water at a
price equal to Metropolitan’s rates set “pursuant to applicable law and regulation and generally
applicable to the conveyance of water by Metropolitan,” the Water Authority has previously
engaged, in the past, and intends to engage in the future, in “wheeling” of water from third-party
sources through Metropolitan’s facilities.

74.  Finally, Metropolitan also has a clear and present duty under California common
law to set rates and charges that are fair, reasonable, and proportionate to the cost of service.
Metropolitan also has a common law duty to make decisions and set rates that do not
unreasonably discriminate among its customers. |

75. Metropolitan has failed to perform these duties. Rates adopted by Metropolitan on
or about April 10, 2012, including the System Access Rate, System Power Rate, and Water

Stewardship Rate, comprise the price that the Water Authority is charged pursuant to the
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Transportation Agreement, as well as the “wheeling rate applicable to the conveyance of Non-
Metropolitan Water through Metropolitan’s facilities. As described above, the 2013/2014 water
rates include, in the rates for transportation, costs that bear no relationship to the costs
Metropolitan incurs to convey water through Metropolitan’s facilities, nor do they properly assign
costs among member agencies as required by the California Constitution.

76.  First, the 2013 and 2014 rates challenged here allocate most of Metropolitan’s cost
of obtaining a water supply from the State Water Project to the System Access Rate and System
Power Rate, which the Water Authority is required to pay as part of its price for the transportation
of IID and Canal Lining Water through Metropolitan’s own facilities (the System Access Rate is
also included in Metropolitan’s wheeling rate). The cost the Water Authority is required to pay is
not commensurate with the service benefits received by the Water Authority, nor is it
commensurate with the cost burden placed on Metropolitan by the Water Authority for
transportation of its [ID and Canal Lining Water.

77.  Second, Metropolitan includes the Water Stewardship Rate in its calculation of the
price charged to the Water Authority under the Transportation Agreement, and in calculating a
rate under the Wheeling Statute, even though the Water Stewardship Rate does not recover costs
of transporting water. Instead, revenues from the Water Stewardship Rate subsidize some
favored member agencies’ costs of water conservation and local water supply projects. Even had
Metropolitan demonstrated a regional benefit from these subsidies (which it has not), these costs
are clearly being incurred to increase water supply, not transportation.

78.  Allocating water supply costs to Metropolitan’s “transportation” rate unlawfully
overcharges the Water Authority for water transportation, while artificially undercharging
Metropolitan’s member agencies for water supply costs. Metropolitan’s misallocation of these
costs violates the duties described above to allocate its costs, and set rates and charges, in a
manner that is fair, reasonable, and proportionate to the cost of service to each customer.

79.  Inaddition, Metropolitan’s rates fail to account for the full cost of providing
standby service, or to charge rates that reflect the varying benefits received by different member

agencies for that standby service, in violation of various statutory and constitutional obligations.
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Metropolitan does not properly assign the costs of standby service to the member agencies that
actually benefit from the costs it incurs for standby water supply and facilities.

80.  The Water Authority estimates that if Metropolitan’s misallocation of its State
Water Project costs and Water Stewardship Rate costs remains unchanged, the Water Authority
will be overcharged by at least $50 million annually in 2013 and 2014. The Water Authority
further estimates that Metropolitan’s failure to account for and properly charge the cost of
standby service results in the Water Authority being overcharged by additional millions of dollars
annually, in a precise amount to be determined according to proof. These annual overcharges will
increase each year uﬂtil a court orders Metropolitan to comply with its duties outlined above.

81.  The Water Authority has no plain, speedy, and adequate remedy at law, other than
the relief sought in this Complaint. The Water Authority is beneficially interested in the issuance
of a Writ of Mandate to obtain judicial review of Metropolitan’s illegal overcharges.

82, Accordingly, the Water Authority is entitled to issuance of a Peremptory Writ of

Mandate as specified more fully below.

SECOND CAUSE OF ACTION

DECLARATORY RELIEF RE: ALLOCATION OF COSTS
IN 2013/2014 RATES

(Against Respondent Metropolitan)

83.  Petitioner re-alleges paragraphs 1 through 82 as though set forth fully herein.

84.  Anactual and present controversy now exists between the Water Authority, on the
one hand, and Metropolitan, on the other. Petitioner contends that the rates and charges
Metropolitan adopted over its objections on April 10, 2012 violate state constitutional, statutory,
and common law, as set forth in the First Cause of Action. The challenged rates overcharge San
Diego residents for water transportation, undercharge Metropolitan’s member agencies for water
supply, and do not comply with Metropolitan’s duty to impose rates and charges that are fair,
reasonable, and proportionate to the cost of service to each customer.

85. Moreover, Metropolitan’s actions violate the common law principle that an agency

may not set unduly discriminatory rates by classifying its constituents on an unreasonable basis.
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Metropolitan has engaged in a pattern and practice of discriminatory and unreasonable rate-
setting, including the setting of its 2013 and 2014 rates, which violates the well-established
common law prohibition against such discrimination. Through a process that is unfair and
corrupted, Metropolitan has deliberately singled out and targeted the Water Authority and,
through it, the residents of San Diego by imposing upon them unreasonably high water costs.

86.  Respondent Metropolitan disagrees with these allegations and asserts that the rates

and charges challenged here are lawful in all respects. Metropolitan further contends that the

- existence and activities of the Secret Society—and Metropolitan’s own actions in working with

this shadow government—constitute reasonable and acceptable public agency practices.

87. In the absence of declaratory relief, Metropolitan will continue to impose
discriminatory rates and charges that are not fair, reasonable, and proportionate to the cost of
serving its customers, including the Water Authority. The Water Authority estimates that if
Metropolitan’s 2013-2014 rates remain unchanged, the misallocation of Metropolitan’s State
Water Project costs and conservation and local supply development costs to the “transportation”
rate will result in the Water Authority being overcharged by at least $50 million annually in 2013
and 2014. This overcharge will continue to increase as the amount of Non-Metropolitan Water
transported through Metropolitan facilities increases and as Metropolitan continues to execute
subsidy contracts.

88.  In the absence of declaratory relief, Metropolitan also will continue to participate
in and encourage the sub rosa activities of the Secret Society, which meets in secret to dictate
Metropolitan decisions and works with Metropolitan and its board to ensure the enactment of
discriminatory rates and other board policies that discriminate agéinst the Water Authority.

89.  The Water Authority desires and is entitled to a judicial declaration that, because
of Metropolitan’s misallocation of its State Water Project, Water Stewardship Rate, and standby
costs to its “transportation” rates, and because of their discriminatory effect on the Water
Authority, Metropolitan’s rates and charges are contrary to law and violate constitutional,
statutory and common law. The Water Authority further desires and is entitled to a judiéial

declaration that Metropolitan must end its practice of delegating its policymaking authority to,
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and secretly coordinating with, a shadow government, including for the purpose of discriminating
against the Water Authority and San Diego County ratepayers, and that Metropolitan must
conduct its business in public view. |

90. Such declaratory relief is necessary and appropriate now, because the Water
Authority anticipates that Metropolitan will continue to impose rates and charges that violate
constitutional, statutory and common law; and that Metropolitan will continue its pattern and
practice of coordinating with, and relying improperly upon, a shadow government working
outside of public view to discriminate against the Water Authority and the people it serves. A
declaration is therefore necessary to protect the Water Authority and the San Diego region from
these unlawful rates, charges, and practices.

91.  Therefore, the Water Authority prays for declaratory relief as specified more fully

below.

THIRD CAUSE OF ACTION

DETERMINATION OF INVALIDITY OF RATES ADOPTED BY METROPOLITAN ON
OR ABOUT APRIL 10, 2012

(CCP § 860 et seq.; Gov’t Code § 66022)

(Against Respondent Metropolitan)

92.  Petitioner re-alleges paragraphs 1 through 91 as though set forth fully herein.

93.  Petitioner is informed and believes, and on that basis alleges, that the rates and
charges Metropolitan adopted on or about April 10, 2012 may include capacity charges as defined
in Government Code Section 66013. Government Code Section 66022 authorizes the filing of a
validation action or reverse-validation action pursuant to Code of Civil Procedure Sections 860 et
seq. to challenge a public agency’s adoption of rates that include capacity charges as defined in
Government Code Section 66013.

94.  Assuming that Metropolitan’s rates are subject to validation pursuant to this
provision, the Water Authority seeks a determination pursuant to Code of Civil Procedure

sections 860 and 863 that the rates and charges described below are invalid.

29

SAN DIEGO COUNTY WATER AUTHORITY’S PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR DETERMINATION OF INVALIDITY, DAMAGES AND DECLARATORY RELIEF




647596

b

Lad

10
11
12

14
15
16
17
18
19
20
21
22
23
24

26
27
28

9s5. Code of Civil Procedure Section 863 provides that “any interested person may
bring an action . . . to determine the validity of the matter” in situations where a public agency
could bring a validation action. The Water Authority qualifies as an “interested person” within
the meaning of Section 863 because the Water Authority pays Metropolitan’s inflated and
improperly allocated rates for the services at issue.

96.  The rates and charges Metropolitan adopted on or about April 10, 2012 are invalid
under Art. XIII A, Section 4 of the California Constitution (adopted by Proposition 13), and
Government Code Section 50076, because these rates and charges are not limited to the
“reasonable cost of providing the service ... for which the fee is charged.” (Gov. Code § 50076).
The rates and charges Metropolitan adop’ied on or about April 10, 2012 are also invalid under
Article XIII C, Section 1, subdivision (¢) of the California Constitution (adopted by Proposition
26), because such charges are greater “than necessary to cover the reasonable costs of the
governmental activity,” and are not allocated in a manner that “bear[s] a fair or reasonable
relationship to the payor’s burdens on, or benefits received from, the governmental activity.” The
water rates and charges challenged here violate these provisions for three independent reasons,
any one of which alone is sufficient to invalidate the rates:

a. The challenged rates, including any capacity charges, recover the bulk of

Metropolitan’s costs of water from the State Water Project through the System Access

Rate and the System Power Rate imposed on transportation, rather than Metropolitan’s

Supply Rate. As aresult, the challenged rates overcharge for water transportation and

undercharge for water supply. Thus, these rates do not allocate to each customer the

actual, reasonable and proportionate cost of serving that customer and instead are
unreasonable, arbiiraryz capricious, and discriminatory.
b. The challenged rates, including any capacity charges, include the Water

Stewardship Rate in the rates Metropolitan imposes for water transportation. As a result,

the challenged rates overcharge for water transportation and underchérge for water supply.

C. The challenged rates and charges, including any capacity charges, include a

large portion of Metropolitan’s costs associated with maintaining, storing and delivering
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standby dry-year water supplies. Metropolitan fails to allocate the costs for this standby

service based on the proportional benefit it provides to each member agency. For this

reason, 0o, these rates and charges fail to allocate to each customer the actual, reasonable
and proportionate cost of serving that customer and instead are unreasonable, arbitrary,
capricious, and discriminatory.

97.  For these reasons, Metropolitan’s rates constitute a tax. Because this tax was
not approved by a two-thirds majority of qualified voters, it is invalid under Article XIII A,
Section 4 and article XIII C, Section 2, subd. (d) of the California Constitution.

98.  For the reasons set forth above, the rates and charges adopted by Metropolitan’s
board on or about April 10, 2012 are also invalid under: (a) Metropolitan’s principal act, Stats.
1969; ch. 209 as amended; West’s California Water Code—Append. §§ 109-134 (2010), which
requires Metropolitan to set rates and charges that are “uniform for like classes of services
throughout the district”; (b) California’s Wheeling Statutes (Water Code Section 1810 ef seq.),
because the rates Metropolitan charges for conveyance to the Water Authority of Non-
Metropolitan Water exceed “fair compensation” for use of Metropolitan’s facilities; (©)
Government Code Section 54999.7(a), which requires that its rates and charges “not exceed the
reasonable cost of providing the public utility service;” (d) Government Code Section 66013,
which requires that Metropolitan’s charges not “exceed the estimated reasonable cost of
providing the service for which the fee or éharge 1s imposed;” and (e) California common law,
which requires that Metropolitan impose rates and charges that are fair, reasonable, and
proportionate to the actual cost of service.

99.  The Water Authority is entitled to a declaration under the Validation Statutes that

the rates and charges Metropolitan adopted on April 10, 2012 are invalid and must be set aside.

FOURTH CAUSE OF ACTION

BREACH OF CONTRACT

(Against Respondent Metropolitan)
100.  Petitioner re-alleges paragraphs 1 through 99 as though set forth fully herein.
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101.  Petitioner Water Authority and Respondent Metropolitan are parties to the
Transportation Agreement, a valid contract for the transportation of Non-Metropolitan Water
purchased by the Water Authority.

102. The Water Authority has fully performed its obligations under the Transportation
Agreement since entering into that contract.

103.  Section 5.2 of the Transportation Agreement requires Metropolitan to set a rate for
the transportation of the Water Authority’s purchased 1D and Canal Lining Water that “shall be
equal to the charge or charges set by Metropolitan’s Board of Directors pursuant to applicable law
and regulation and generally applicable to the conveyance of water by Metropolitan on behalf of
its member agencies.” As detailed above, Metropolitan has breached section 5.2 by setting rates
for the transportation of the Water Authority’s purchased water that violate the substantive
provisions of various California laws and regulations.

104. The Water Authority has complied in full with the dispute resolution provisions of |
Section 11.1 of the Transportation Agreement. The Water Authority also has presented a claim
for breach of contract to Metropolitan pursuant to Metropolitan’s Administrative Code Section
9300 ef seq. and Government Code Section 900 et seq.

105. Metropolitan’s imposition of unlawful rates has caused the Water Authority to pay
excess charges for its transportation of IID and Canal Lining Water, in a precise amount to be
determined according to proof. Accordingly, the Water Authority prays for relief as set forth

below.

PRAYER FOR RELIEF

- WHEREFORE, the Water Authority prays that judgment be entered against defendants

and Respondents as follows:

1. As to the First Cause of Action, a peremptory writ of mandate directing
Metropolitan to:
o Vacate the rates set on or about April 10, 2012;
® Refrain from allocating itg ;v‘ater-supply costs associated with the State
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Water Project to charges for water transportation;

° Refrain from allocating any costs that does not bear a fair or reasonable
relationship to the payor’s burdens on, or benefits received from, the
governmental activity associated with the Water Authority’s transportation
of Non-Metropolitan Water through Metropolitan facilities;

e Refrain from allocating any water conservation or local water supply
development costs associated with Metropolitan’s Water Stewardship Rate
to charges for water transportation;

° Conduct a cost-of-service study that will allow Metropolitan to allocate the
costs for providing various services to member agencies based on the
proportional benefit they receive from Metropolitan’s provision of that
service, including Metropolitan’s provision of standby services, before
recovering the costs of those services from rates.

2. As to the Second Cause of Action, a declaration that (a) the rates and charges
adopted by Metropolitan on April 10, 2012 are discriminatory, invalid, and must be set aside; (b)
Metropolitan cannot allocate any costs associated with obtaining water supplies from the State
Water Project to Metropolitan’s charges for water transportation; (¢) Metropolitan cannot allocate
any water conservation or local water supply development costs associated with its Water
Stewardship Rate to Metropolitan’s charges for water transportation; (d) Metropolitan must
allocate its costs of maintaining and storing a standby supply of water to member agencies based
on the proportional benefit they receive from Metropolitan’s provision of that service; (e)
Metropolitan has engaged in a pattern and practice of unlawful discriminatory rate-setting; and (f)
Metropolitan must end its practice of delegating its policymaking authority to and coordinating in
secret with a shadow government, including for the purpose of discriminating against the Water
Authority and San Diego County ratepayers, and must conduct the business of Metropolitan in
public view.

3. As to the Third Cause of Action, an order that the rates and charges adopted by

Metropolitan on April 10, 2012 are invalid and must be set aside.
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4. As to the Fourth Cause of Action, an award of compensatory and general damages
against Metropolitan, in an amount to be determined according to proof, and an order of specific
performance of the Transportation Agreemeﬁt requiring Metropolitan to set the rates charged to
the Water Authority under the Transportation Agreement in conformance with applicable laws
and regulations. The Water Authority also prays for interest on any amounts paid to Metropolitan
pursuant to Metropolitan’s invalid and unlawful rates for 2013 and 2014, from the date of the
Water Authority’s payment of any amounts under those rates to the date of judgment. The Water
Authority has a right to such interest both as a matter of general damages principles and as a
result of the express term in section 12.4(c) of the Transportation Agreement, Which requires
Metropolitan, in the event of a rate challenge, to place all disputed amounts in an interest-bearing
escrow account. To the Water Authorityk’s knowledge, as of the date of this Petition,
Metropolitan has failed to deposit funds in a separate interest-bearing account as it agreed to do in
the Transportation Agreement.

5. For reasonable attorneys’ fees and costs of suit incurred herein.

6. For such other and further relief as the Court deems proper.

Dated: June 8, 2012 KEKER & VAN NEST LLP

b e o). Kden Juls

JO‘%I‘N W. KEKER

Attorneys Petitioner and Plaintiff
SAN DIEGO COUNTY WATER
AUTHORITY
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' AMENDED ARD RESTATED AGREZEMENT BETWEEN THE
METROPOLITAN WATRR DISTRICT OF SOUTHERN CALIFORNIA
AND THE AN DIEGO COUNTY WATER AUTHORITY

. FORTHE EXCHANGE OF WATER

" THIS AMENDED AND RESTATED AGRREMENT FOR THE EXCHANGE OF

WATER ("Ag'eammt") %s made m&_mﬁ-inta a5 m‘:‘Oember 10, 2003, betwesn The

Motropolitan Water Distrio of Southern Clifornin (feroinafler "Metropolita’) snd the S
Diego Covaty Water Anthority (hereinafiet "SDCWA'), Metropoliten and SDCWA ero
somefimes referred to e the “Parties”,” ' ) |

‘ ) © RECITALS

A SDCWAIB ammtymmdhmmmtad 1mder fhe Califorrda C’owﬁy
Water Authority Adt, Stats. 1943, ©.545 a8 amended, codified at Section 45-1 meq eftha
Appendix to the Californla Water Code, for the puxpcae afpmvkhng its mambm' agam:aes inSm
chg;r Conby with a safh, rolizble, and sufficient supply of fmported wamr '

"B, Mohopolitanis apnbiic agauey of the State of Cahﬁaxmﬁmﬁo:pmﬁ wnder tbe
Metmpcﬁitan Waerish‘iﬁ:ﬁAct, Stats. 1969, oh. 209, as amended, codified 5t Section 109.1 &2
seq. of the Appmdzx {0 the Catliftrnia Water Coda, engaped mtranspoxi‘mg, sloring and
distributing water in the conntles of Las Angples, Orange, Riverside, San Bm;anhna San Diego
and Vsnbmﬁ, within fhe State afCaIafexma. . v

G SDCW& is ammhm'agmcy of Mm;mhm
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D. OnApsil 23, 1998, SDCWA and tho Tperial Irigation District ("TID") antered

irto an Agxwmentfnr’i’msﬁamfﬁansme& Water, ag amenderd by the Ravised Fourth

Amendrent dateé as of October 10, 2003, br.iwew SDCWA a0 IID (e therchy ammded, the
"T&*ax:sferAgmwmi") ) )

E. Co chm‘ixario. 1998 SDCWA and Metropolitan'execuied 2 Couh:ac! foa'ﬁm
Bxghange of Weter to bc‘acqmvdbySDCWAwdar the TmusfarAgrmnnt; this Agmemeﬂt '

mmds and yestates thel Contract mﬂamﬁmy .
F. This A_gmem&nhs onz of sevcral agrcmenfs executed and da‘f:mtnd a5 of the

, datohercof by tho Parties and by athcr agmeiw. inoluding D, MWD and Coachells Valley .

Wate District ("CYWD"), pursaant to the Quantifioition Settlement Agréorent among 1D, _
MWD and CYWD dated By of October 10, 2003 (the “QSA”), which settles 2 varicty of long- ’
stmémg‘d:sputes mganﬁng fie mosty use, and transfer of Colorado River water and |

mb}zshcs the tevms ﬁxi&z ﬁnﬁw&zsnibuﬁnn of ( Coiorada River water zmong theaa grtities for

up toswmty—ﬁvc(’li) ywsbasednponthombudgcts el frth therefn, ©

'G. . Also, on Qutober 10 znns,asmmm@mabymsqmsm‘m@nwmm
the Allocafibn Agroement wi the United States of America, IID, CY WD, MWD énd ofher -
pustes named therein (tho "Allocation Agroemneat”) prtsining fo he llocaion and distibution
of water to be consérved from tho All-Amerioan c;a; Lining Project and the Corchella Comal

" Lining Project (a¢ uck terms ars defived tharoia).
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AGREEMENT ,
NOW THEREFORE, fic Pattios i considesation of tho %mgomg zocltal and the
raprasautahons, warraniies, covenants and ag;:aemants wntamed in ﬂns ﬁgremnt and for other
good mdl valnabie mdemksn, the recaipt and mfﬁc'xﬂncy of which tha Paztm Iwmby
aoknowledge, M&impniﬁm and SBC‘WA agrae o ﬂxe ﬁ)llmng terms snd oondzﬁons of ﬂns

' Agtuemsnt

L
DEFINFEIONS AND RULES, OF CONSTRUCTION
1.1 Q_ﬁ.zzl_im Agused in thig Agréement theso tetms; noluding any grammatics]

* veriations thereof, bave tbsibllvwxng meanings-

(&’ Admhﬁs!rmve Oodc" means the Matmpoiztm Water District
_ Adrointsiative Code adopmd enJazmary 13, 198“;', as mxendcdﬁbm time to tsme
- themﬂer, snd 28 n existesice on the date afﬂnsﬂgxmmi:, mzh;ccfmmo&xﬁcahanto -
the extent provided mrmgmph 13,12 ofﬂnsAgmame ) )

& “Aﬂocaﬁnn.&gmmt' iz g deﬂnedin Regital G, sn!gjmtm madiﬂ:;aﬂtm
for purposes of fhis Agtmnznt aftex ﬁm dato hamuf to the extent pmvided in Paragxaph
13.13 of thas Agmamelﬂ _ )

(5)  *Alternative Faciiitics” means Facilities other than fuoflities ovned and .
operated by Metropolitan. o ‘ . S
(@  “Burcan” means the Buroan of Reclamation of the United States

Department of the Interior.
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Section 1.1 of fhaQSA- |
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managmnnnt bfmrmm anetmpalﬁm dnzing 5 water shartags, a3 adopieﬂ by

Mﬁcpohmandmmmpmmﬁm&admngﬁmmdmmm
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Agmcmm!, {2) valid :mﬂ c:mﬁnmng authmzaimn hasbeen gwmbyﬁm Puresu Jepally

. enmﬁngmﬁim o d{vs:t.ﬁ:r the Yaarmqnsshmw, Cunsm'VedWaiur su:{farCma}
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(@) “Price Dispute” is as dzﬁnﬂdm Paragzap@a 11.1.
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Patngrsph 7.1, mbject to the provisions amegmph 7.2,
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to the extent pmvxdndm Paragmph 13,13 hereof.
(2} "Txeated Exchange Wafez’ means Exchzmga Wﬁxer hat Im ’&een treated

.. by Hitration and disinfection. ut am:mprslxtan waterﬁltgam Tacility for direot deﬁvary

o SDCWAL

determained putsuant to the Administrative Code for the provision of treated water
gervios, ‘ . )

'(85)  "Year” meaus the period commnsing 6 the Rifective Date and endiog

o the dtumedihtely follawing Descsnber 31 (fho first (1% ¥oar), mud sach conseoutive
- calondar year thereifter during the ferm of this Agreement, ‘

12  RolesofCopstrustion.
&) . “Culods the confet cloady réquires vtherwise:

R ﬁuﬁmmsﬁgﬂmﬁmsngm&aﬁ
{ié " Shall,® Wil W&fmdﬁam"mméhmmﬁai&m h
@) "May" i permissive | -

@ orwmie
) "Ecludes” and "m::iudmg" ate not limiting ead ‘
@ “Betsyéear lnchudes ho ends of the ideatified range.

{2a) - - “Treabment Siroharge’ mam the rate(s), charge(s) andlar othm; éﬁ@ a -
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()  Headings ot the begioning of Paragraphs and éubpamgraphs ofthis -

' Agreement mésulclyfortheccuwﬂmcecfﬁ?nﬁes, ars ot a part of this Agrecment

and shall not be tised in constraing it . .
() The mesciline gender shall infude s femninins and neuter genders and

vicoverss, - ‘ ‘ '
@ Tho wid “person® saltnelnd icividaal, pietship, corporain,

Timited Hability company, brsiness tonst, joint stock compeay, trust, unincorparsted

" ausoofation, joint venture, governmental snt}:mt)r,wawr district and other ontity of _
. whalover nature, exéept eifher Metropolitan or SDCWA or an afficer or employes

thereof! i "

{¢)  Refercaceio any ngmanaxt (inchuding this Agrecinent), document, or

- Instrawnent meany such ag:m dacumznt,xmstrmnmtas amended or piodified and in
 offect fromn tims to o n accrdms with tho terms therbof aud, i dpploable, the foms «

heveof. . : . ) . )
(0  Bxczptas specifically provided herein, refermes to anylaw, statute, |
ordinznce, repulation or the ke mmsm&iawasammdaimnﬂxﬁad,wﬁiﬁador _

. yoensetod, i wholo orin past, and i effect from time o fime, inchuding ey vales zxd .

regulations promulgated theremder.,

13
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I
REPEIESENI‘ATIONS AND WARRANTIES .
| 2.1 g@gmsnat,an@s and Warragties of Me&ogeh@; As s matexial mdncmnent to
SDCWA o eater fnto this Agreement, Metropolitan represents znd warmms o5 followa:
) Matropcmaa is 2 mstropolitan wawf disteict, duly organized, validly -
exlsting and In gaad standmg:mdertke lawg ofﬂza State ofCalifama, and suhjeot fo
: aatmfar;tmn of Metropolilar’s conditione precedent, g set;&mhan ?amgmph 8.1 heredf,
Matropalitan bag ailnencmxypew and authordty to pezfozm its obligntions heraunder .
pnthetemsatfmﬁmthis&g_reﬂmant,.and the qxemﬂma;:ddali?ezghemofby .
Metropoliten and the performance by Metropoltan of s obligations heromder will not
_ viclateor comtiﬁtxﬁ an wemtof defhult wnder the terme o provisioos of any agmam:ﬁt,'
docamegl or msfnxmsnt f thch Mntmpoktm i party of bywlm:h Matmpohiaxz is

-

bound. _ _
()  Subjectto ﬂze satisfacton ofMeﬁUpaﬁwh’s ec;mﬁiiana preéeéenn asset
feﬂhm?axagmph&lkawﬂﬂusAgrmnmhsavalzdand&mﬂmgoIﬂigahmaf '
Mctmpo!i!zn enﬁommhicm accardmca with its terms, sub;mtto tiw requimmmts of
appﬁcahmaw ’
22 W@M A.s amatmai méucmwtto
Metropolitan to enter futo fhis Agrmenf, SDUWA. tepresenta and wacsants as follows:
()  SDCWA is 2 comnty water anfhority, duly crganized, validly existing and
iz good stonding wnder the liws of i State of Callfornia, snd subfect to satiafaction of

I EXHIBITA
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‘. Specfopitmse by SDCWA of s obligations hereumder will not vilats or coriititaas

SDCWA's conditions prevedent as sct Sorth i Paragraph 8.2 Hereof, SDOWA has all
nmmypoﬁmaﬁdmthcﬂtyfa pectorm its obligetions herennder oh the termis set forth
' this A greement, ad the execution and defivery heroofby SDCWA and the:

m ofdnfauitmdc} the termg erpmvisions efanyagwumi document ar instroeent

. fo which SD(IWAisapaﬁynrbywbmh mAzsbumi

A 0 Subjet 15 the satxsfactmafSDCWA's m&hcﬁs;me&cnt, as set forth
inParagraph 8._2. -ﬁﬁsAgr_wnmnsavahé an;lbm:ii:xgobhgmm o:SDCWA

enforcesbls in sccordance with its tetras, mibjest fo the requitements of applicable Jaw,

. SﬂcWAwiﬂhave;:bmhedmch appmw!smdpamnssmﬁs as may be
neceisary, mdernpyﬁonbielawsufﬁwUmfodStaImmd thaStatuofCﬂx.ﬁ):ma, o Maks

" - Avaidapls to'Mctupohtan Conserved Water and CanalImantcr prirsuait o'fhia *

Agroauent.
o o '
Qnmy,nmmym SCHREDULING o
3 mmmmm

) SDCWAWJ'IIM Avai}abic the Cmsmveﬁ Water aaé!for the Camﬂ )
I,imng Watcr tuMe&o;zaﬁtau mlm SDC‘WA Pamt of’lms&rmh Yaar, in !ha manner
set ﬁm}z bdow ’ﬁ:c quantity of Conserved Water amdfor Canailxmng Water m&z

Avai!abls ! Me&apohm by SDRCWA at the SDCWA Point of ’I‘Jmsﬂw each Year shall

bajhs!es&mnﬁ ﬁ)&;maf&cqnaaﬂfyofwmwmhmmmsh SDCWA

0
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D : nxider!ﬁeTm#fc:Agscmnmtiathcar and the quantity of Canal Lining Wator
aﬁecatcd {0 SDCWA tnder the Allaeamn.&gmcmm’: i such Year or (2) 277 700 gcre
fect. The Conscryed Water and/or the Catial hnlng Wate:: Mede Avaziab§a in m Year
shall be deamed fo hava beanMads Avalleble to Metropolitan in msxﬂh!ymsmllmenfs
with one-twelfth (mz) of such waisx deéumed fo have been Made Available in each
nulanﬁarmmﬁi ef soch Yedr (pxmrxdcdﬁ:tat,mihe first ‘Tear, the guuatity ofsmhwmr
dagyed tahztva beanm&eAvm!ablem each month shall bo determined by dmdmg ﬁm
total qmﬁlyﬁarﬁiat “Year by the muiber ofalmd_a:@ams or portlons thereof in that

: ) hYem'). ) _
o @) SDCWA will alio Mke Avatiabls t6 Metcopolitan, ia the manner st forfh
- i subpamgraph (3) shove, tho Batly Transfer Waler; in three smmusl instaliments a5

—~ follows: |
® . L o ealindac yoar 2020 2,500 sero-fot.
o calendar year 2021 * 5,000 acre-fest
msmmzm 2,500 goro-feot

. O SDCWA will pmwdc?oMﬂhﬂpuhtm ampual written notice by
Novewber l“nach Year.(or, In the case of the ﬁmt Year, msonzbla,advanmwnﬂm

notice) of fhe quatity of Consorved Water (ineluding Barly Transfer Water, if
" applicable) to be transfared to SDEWAin accorduizcs with He Trasfer Agreement, and
‘ of the qumtityufﬂanailining‘&faterm ba allochted tu SDCWAm accordance with tha ‘
Ailo:ahm Agreement, and In each case 1o be Mude Availshle to Mefropolitan at the

11

' EXHIBIT A

- Page 11




PRI

o

SDCWA Point of Transfer during the inmediately following Yoar. The Conserved -
Water suior the Canal Lining Water will be Mads, Avaldble ts Mettopolitan by’

SDCWA. in o marmer consistent with the Bureaw’s operations snhedula'énd will he
mieasured 25 provided in Paragraph 3.4. K '

32 Bachnge Waler,
(&)  Provided thaf the Copserved Wam (im:luding Farly ‘I‘mﬁsﬁt Waler, if

" applicable) and/or the Caml:[:inmg ‘Waiahu Yoo Mads Avallsble o Metn;;po}imn at
 the SDCWA Point of Transfex pursmant o Paragrapht 3.1, Metropolitan shall delives

Bxchange Water (nsdading Barly Bxchange Weter, if appiicabls) to SDCWA atthe’
Metropoliten Pofut{s} nfi)n!i‘very, n mxpﬁwu with this Agieemen!; and in the menmer
and fo ﬂmextmtwtﬁvﬁx'baiw In mmer,Mctmpuhhnm’nnntbz rcqmmdta

dﬂmmaﬂamﬁofhhmxge\ﬂ'mﬁatiamﬂmm aggrep!cammmtef
MWatar{imhdi‘ngBaﬂmimmem ;fapphcnble} andCanaImegWamr

o MﬁaAvaﬂﬁhmMmI{m&mmYmmmmmmthI subjectto the
. pmvzsmns of snhpmgxaphs (b} and {6} afParagraph ?.2.

®) Me!mpohim’z ﬁelxwryofﬁxc}mngn ‘Water at the M:tmpalrta:a I’crkrt(s) of
Deﬁvsxyahal!be gavm‘miby irsm}w andxeg:ﬂmiohs ﬁ:rdakmy of water set forfh in
Chap&rSchmian?ngmAdmmfs!mt{anﬁnmﬂm Sammc mAnNDer 28 o:hea'water

: :iaﬁvamdbdempolﬁén; except ag may uthemsabcpmvxéed in this Agmmh

{©) mﬁxchmgewaterﬁa badgirvmx!m mnyczrshaBbcdshwmdm
appitoximuately equal monthly installments over the Yoar so that at the end of fho twolflh

12
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B

month ﬂm aggz‘egnta quanﬁtx Qf’Exukmsga Water dekyawd byMatmpohtmvzin by squal
1o the aggrepate qzmnt:%y of Cansmed Water (nelading Eaxiy 'I‘z'.mxfar Water, if
appﬁcablc} and Canal Lining Wmm Availablcta Ma%xopohtan #tthe SDOCWA
antaf'l‘rmsfzrﬁmm Year, or at the times and in the smn;mfs as ﬂ;:l’arhes may
otherwise agres, _ ‘ C
L @ ?hu mﬂmﬂw dbimajf ofExchangu Waxerta theMaﬁnpukfan
Poini{s) of E')alivf:zym tynpwanly suspended of ia:an:upt@d dm-_b:g,any Year pmgant o |
Paragraph 3.3 below, the mnaz*m‘ng quanﬁtyafEx:;hange Water to be dalivered for much
. Ymn'wﬁi ba delfvared byMetmpnhtmmiablyava thermnaindn’afmch?eamr as
utbarwxsa ngtceti b}r the Pacticy. X ‘
(e) Mmynﬁtﬁn ghall have thengm to d:ﬁver}ixchanga Water nﬁlimng such -
fuoilities aid by such delivery poth 55 shall ba determined by Metmpolitan st ita sols
| &sm&m Uﬁitzaﬁsm of a pactionlar delivery path for any ‘goch daizwryshallmr operata
as mbodmad tabe & commitment to nhﬁz_etha game dai?erypatﬁ for any fture '
dakvery Metropalitin has not d&dicated and shaﬁ notbe danmnd ernmw to have
dedioated any paxﬁt‘:a?m’ ﬁcﬂitms for cieim:xy af ?he Exchange Watm

3.3 % Meimpohﬁm’s Chief Bkecutive

Offfoer shall have the right to wnmi, nurtail, mt&::txgi or suspend the deltvery nfiﬁxnbango
- Water tu SDGWA in sccordancs with thc Aximimsh’aﬁve Cods, SDCWA, nnderstands that amy

numﬁar af Botors, focluding mnmgcnmn? mspackon, maintonangée or repait of Mctmpomm
facilities or the State Water ijaut ﬁwﬂm WEY mult ina t&npmazy and fosidentsd

13.

" EXHIBIT A
Fage 13




@,

modiBeation of e deliviy schedule comternplated i Paragraph 3.2, Metzopolitan shell notify
SDCWA of aay somtrol, curtaiimertt, inteienption or suspensicn of deltyery of Exchanpe ‘Water
iaanwrdanmwﬁhmﬁ i the extent set ﬁzxﬁxm!h#Admms!mMCcéc, asxffha BExchange

. I me were water sorved by Metripolitan. Mmpahtan aprees that ddivay ofﬁmhmgu Water

ahaﬂ be ragamed of soon 88 possible: fnﬂmgm}' such curtaihnent, mmpﬁon efsnspeasion

" of delivery. Unless Motropolitan is ﬁthmwrimmlicm ofits obligations under tho provisions of
' ihis Agzmmmt, 2 cm‘taﬂzzzmt, hmp?imotmaasion of the dckvay ofExdzauga Water

pm’sumt o fhis Paragieph 3.3 shall not chango the manntofoﬂhangc Wammwaﬁm is
obligated to deliver during my Y‘m ' ‘
34 @mﬁﬂm The goantity efEtchanga Wakes dabwmd in emh
Ve by Metropokitan ot o apphcable Metropolitim Point(s) nfDehvery,‘wimIz amount wﬂiba
netered at snch?omt{s) achhm as provided in fhe Admnushadm; Cadn. simli be equal fo
the aggmgabe quantity bf Coﬁserveé. Water (innimimgl?miy Trunafer Water, if spplicable) and

- Canal Lining Watar Made Availeblo to Metropolitan in such Yoer at the SOCWA Pofat of

Tma:.m?'a‘ﬂes‘ agmutbatﬂmywiﬂbabmﬂbysmhmutcrwaﬁing&

el mm&mgﬁm@&mmme%w&?m%
Tmmfa”shﬂibcMckupohmnsmaMHﬂm e

tb)' M@@m As used hescin, the “Metropolitan

Point(s) ufl".}ciivarf' shall be anger a1 Sen Diego Pipetines One trongh Five (nokisive)

i4
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A'w“

.oz uf similar &aﬁﬂ&mﬁ@bamﬁmsﬁm aﬂaf:é:’:atné&r the Sa::fLﬁ_i#
Roy Rives I Nerthea San Disgo County, IR
| Q;;gi;gge{gxchg;ge Wates: "Metopolitan i 1t sa!edzsurctmnsﬁal}ha‘m fhe
xighm deliver Bxchange Watsr of a quality which exceeds the quality of the Conserved Water

aml/or (Znnal Lining Water which Mmchtm repeives, and suih EmhangnWsierxhali Billy

satisfy Mkropolitan’s obligation o delives Exehange Water of Hse quality fo such Consrved
| Water and Caaal};.mmg‘?s?aim In such e?em,Mctmpomm‘; election shailnotspezate sg ar be

canstrued o bo & oommitaieat fo deliver Exclangs Water of beter qualty In the firture, and In
10 gvent phall SﬁCWA‘bs deomed to hive m:.{y right 1o receive mee ‘Water of bettor qm}ily
ﬁmn the Consexvad’Wam' snd/or Canal Imng Water,

< 3.7 &!@!M_thﬂ» SBCWAmaydstwm&, inits sols discretian,

pmnanenﬂyio :adncc thc agprogate qmntycf Consmwd Wamr and Canai Lining Wat&'ta be
Mude Available fo Metropzilitan ander thts Agreement to tha w:tem‘. KDCWA decides canﬁnuaﬁy

‘WmﬂaﬂymmmcmwwWercmmmgWMmmmmmﬂw

sk reduetion fu quantity to S Diego Cauntyﬂmgh Altornative Pacilitios; provided, °
" haweves, that SDCWA shall furmish f Metropolitar  minirmusn of five (5) years advaizos

"1

writien noticy of guch detgrmination. The wilten :;ntiea ghall confiom the quantity of Coriserved
Watcx and/or Canal Lining Water (i any) which SDCWA will éontiave to Mske Avallable to

Meiropolitern. IESDOWA oxersises its ﬁgﬁtnﬁdﬁ'ft@is Paragraph 3.7, Metropoliten®s obligation

fo delivér Exchange Water shall b Jimited to that specified quantity of Conserved Water and/or

- 15
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Lt

" Canal Lining Water that SDCWA continmes i lxilaia}lvm‘!ahié o Mqhvpcii&n pursuzmt to this

| Agreement,

) A
cmmmmnon oF Excmxm WATER
a1 Brchunge Wetér as on mmm& Supply. Thonahmchater dhall be
chamctmzad for the parpbses of alt ufmtmpcmm's ordimmecs, plans, programs, ﬁﬁa and
mguhﬁaas, mcludmg amr &mreﬁ'acuvamwght Monngement Plhn, end for calontetion of any
Rmdines-s—to—&ma Chatgﬁ shmr, inthe swnamamw: a5 the Tocal Water of othmMmuhﬁm

mumbzragsnnim. Wamﬁzﬂm?mgmphsﬂandﬁ&

mgghcn ﬁn'}arlmm A@culmml m;’_rgm Mwm ﬁfPﬂﬁ

’Nmmmsmng tho provisions of Parsgraph 4.1, fhe Ex&zmgeWatmdehvemdto SDCWA.

, Kballba chareoterzed a5 Matmpomm mﬂmﬁulmﬁ?fatﬁunfyﬁarﬁm Tmited

purpesss ai‘Paragrzph 5.2 ami ﬂmrnzainmgncn!unzl Waha‘?mgmm.
T : v,
PRICEYGAND?.AMI‘ETS
51 mg SDCWAsbanpayﬁdeeuﬁzrmhmMofmmww

(inchxiing Hady Exchange Wat, if applmfble) deliversd by Metrgpolibat at the Metmpuhtan
" Point(s) of Delivery.

5.2 “The Prise. 'Ihaanon medmataxmﬂmsfﬂnmmmm shell be Two
Hm@ud?‘;ﬁ.y'rhrcc Trojlacs (5253.00). Thereaftor, '&ninshaﬂbeeqaalto&echargwr
charges ss!byMeimpaﬁian sﬁamﬁmempmnmm apghsabielswm&mgﬂaﬁmmd

6
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+ generatly applicable to the B;)nvagam of water by Mebopolisn.an behalf of s member

¥

' sppncies. Forthe term of this Agwemam, neither SDCWAMM@G&M shial] seek or
support in any Iegxslamra, sdmims%raﬁve or judiclal fonam, my change in the famx, mubstenoe or
Interprotation of any ;ppﬁcabie lawor mgu}ahnn {innlndmg the Aéxmnisb:ahvz Coda) In aﬂ‘m
ex;dzedatcoftm_smgemmmdpmgm ﬁw‘ciz_argamchm‘gaagetbym;g:htm H
Board of Directors and gm&aﬂy a?pﬁc‘abia to the conveyance of water b’y Mﬂtrﬁppﬂtan on
bcha!fm’ its member agencios; pzuvided however, that Metr:;pu}i!anma&at amy titne amend the
Administrative Cuﬂemamdanccwitﬁ?mgmph 13.12, and the Adminisirative Code &
thereby aniended sixaﬁbcinnmdcdmﬁzin the fa:cgﬁmg rcs:nct:en'. and,pmvxdod, further, that
) after tho mhmion ofd:aﬁrst fiva(5) Ycars, nnthmghmziu ghall pxmhde&DCWAﬁﬂm
contesting in ant admmmi:;eﬁvearjudma! forum wheth:r s':mh d&argam nhngce have beenuetin

- sepordance with apphcahln Iaw mdmgnlatxwz, anﬂ (b) SDCWA and Motropolitan oy ageee in

) \) . 'wnhngaianyamnmmcmnpzmyapemﬁe&maﬁarﬂumthaibmgmngkmﬁahon. In the ovent
~ that SDCWA contw!s amzﬁer purmmttﬁ ths fb:ugoing xemauca,ma preveiliog Pmy s}mﬂ b

' entitled to recovury of reasonable cogls and sitorneys fees mhmmmg or daﬁmémg

T

' agmxtsuch mmst. .
53 mgm,,g. Metropoltan, Mlmzﬂmonﬁﬂymiccstc SDCWAin :

“secordance with the Adiistrative Code, and SOCWA. shall maks mnmﬂypnymm of
mmis du&pﬂmumt io}?mgmpks lﬁzmdancewiﬁxﬁmﬁdmnimmcm The

zmownt of each snonthly billing an&paymmt prarsueat o this .Agmmt s}ﬁ!ibn the guantity in
soro-foot of Eicchiangs Water to be delivered by Metropolitan at the Metcopolitan Poni(g)of

17
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o

¢

Daliv&y during the applicable Year, multiplied by the Prics 2s of the commencement of that

- Year, divided by twelve (12);

= 54 MMAMWmMWhMmmmfmmm'
mment Snmhm‘ge, in addimmm the I‘nce, for escb. mfwt nf “Freated BExchange Watsr.
.VI' * .
o Annmemwmmcmoxs
G.i " Co X m:.SDGWAwmpmmdaamummpsﬂm

Mctm;mlxtan, pnor to March 31 ofnanhYm:, dnsm‘bmg the maﬂmdhywhch mny Oansmed

Water {iaciuding Eaﬂy’fransfsrwmr, if app!:cahle} that was Made Avaﬂabls o Mctmpuktm
" in the prior Yeax was comserved by IID, zz:ciu&mg adesatipﬁon ofwnsmstmn  projects msrxﬁmg

m&sCamdeatmmﬁﬂmqpmbtyofConsmﬁWmmwﬂihyc@m;wt
62 m.mm - ~
. @ Aﬂarﬂ:emvanata SDCWAagmwtogwemmﬂmﬁceto‘ L
' Metopoﬁmiﬁtﬁmwvemﬁmtmyofﬁsmmmmﬁmsmﬁwmmﬁuhmwm )
-mkmwhqumdemdmsﬂmmynfmmmgmm@mmdmmﬁmﬂ
‘bammagsofmyéa!bﬂmfngmmﬁiﬁiswm o
- ® Aﬁﬁ'ﬂmﬁifwﬁwi}mmmpeﬂtmamwmmmptmnmﬁ:
SDCWAzfndsmihatmyofmmmpmsmmmmdm:shmwm
}mhxwwhm;mafia?rdﬁmmths:myoﬁtsmmmm@dwmm“wﬂl

be ustrue 85 of any date during the term of this Agmemm o

18
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BETETY PRI I YT T ST

EIE IR FHE TR

VIL
701 Commenciment snd Expiration. mwﬁmmﬂﬁmeéﬂ&ﬁv@mm

- Bfeotive Dats ead shall sxpire on the Tamination Date, which shall be the later of tho dates

- determined pmsanni: o subpamgmph {&} and {b) below.
()" Metropolitan’s and SDCWA s xights and obligatiens mmm
) Agmmnmi pertaining to Conserved Wa:e; Made Availablato Meimpgiitm purstant ta
tho Traisfar Agreoment and this Ag:mmfshan expire and ehllthésenpon temminataon
December 31 of the thitly-fifth (35th) Yem, mnlsss SDCWA elects by writiea Noticato
Metropolitan no later than the end of the fifleenth (15%) Yearto exbend this Agreement io
Deceinbes 31 of the forty:fifth (45%) Yeax, or shall terminate s otherwise provided in
. Paragraph 7.2. o
Y vapuhtan 3 end SDCWA’s gt sud obligatcns under this.
] Agzaemmtpemizﬁng to the Canalﬁning Water shall upxmmdshnﬁﬁlmupnn
tératnate oh Dmhar 31 of the azms Yeur in whmh the AllmtmzzAgraaznmt
: wmat@ or shail m:nnta ad oihcrwisu provided mI’amgmph 7.2.
72 Forse Majeurs. ‘
. T (®) K‘ﬂw yexﬁxzmanec, i whole or inpatt, of the ob]zgaﬁons of therespactive
Parties, or oither of thern, to Make Avuilsble Copserved Water or Canal Lining Water ot
Tt éeﬁver&ﬁhmga ‘Water (ay the case t;my be) mndec this Agreement iz prevented: ﬁ;y_

acts or Filure to act of any apenoy, cout or otber gavcmment anthority, or sxy other

: ’ EXHIBITA
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N bk e b

. pemm,hynamm dzsm{suchasmﬁaqaaks,ﬁre,dmughrsrﬂmd},cmmmm

uuﬁmeak oF & water borme disease, vrar, sfrikes, lockouts, act of God, or acts of oivil ot
mib.tmy authority; by the operation of applicable law; o by myotht:mabeyand tha

 control of fhe affectsd Party o Pautis, whether siolax t fhe cotses speified heiein or

not, then, hmymﬁ@m@cgﬁécﬁﬁgxﬁm of the affected Pasty or Pattiesto .

. ‘camﬂxsdehvaryofﬂm GomwvdWa&toxCanalengtam“mddmthe
ExnhangaWata‘{as the mamyha)mmsmmﬁﬂlﬁswsymdmmme .
_tmnmdbthuﬁéntthatﬁmpa@mm&mfmprwmﬁeihﬂmmabhdﬂw .

shall b obeerved by the affmtu!?mtycr!’a:ﬁas, so firas it Hes in ﬂxmrpuwm',
performing soch mspmtwe ab!igam mwho!c orin partmﬂcr this Agreement. mﬂw
avmt smhpmﬁxmam of e:&m' of the ?azhus "andcrthxs Agreoment is provented as
dcscn'beﬁ abnsve,tbm dmg&agwodofsmhmvaﬁm,p&fammmbyﬂmm
a%tsted I’arty nnder thin Agrecmmt shali be excnsed: nntxl a:zch pmngaon teases, ot
wbmhtxmabolhﬁml’a:ﬁcw&a}lbmm nbhgatadmmn:nn ek conhmmpscﬁ)mnnm

ot thedr respective nbhgahmxh::md’:rdmg the term ofthis Agme:xncnt.

Notwiﬂssmﬁmgﬂmfamgcmg,wmmm suspendamthmaﬁ‘mtmy
peyment obligations for Bxchange Water setually daﬂmed erony obHgation of elther

Pﬁqrminéamniﬁrﬁ:an&erpmmhfmgmpk I3.10, oeshall exand tho tei ofthis '

Agmnmmt &eyumi the Tenumaﬁmxl]dc, mapt as;m‘adsd n Pavagraphi 7.2(0) helow.
("3)"' " fafho ovent the be}r Motopolitan or SDCWA. is pravented g
descrived ahove, the Partles agree uctively to mupcratu and use thelr reasonable best

'éu
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&ﬁizﬂx, withont MnﬁmdﬁsmmmﬁgﬁﬁmPQMWSDCWAw
have, io suppoxt raguest to the Barean Ihr SIETECICY starage in LakeMead o1 Laim
- Havaa fortha Conserved Wter mdot e CmallmingWatar ifit wonlt avold the
waste or !csa of ﬂ:e Ccmsmved Watarandfartha Canal Lining ‘Water, “ |
g ﬁze avm’c the dafrmy nfoahangn Watet by Metmpclim s pmwmd
- ;iam:ibcd In Paragraph 7.2(s} abuve, and in the event Conserved Water nndlor tha
~ Camal Lining "Water hea been stored as canjemplated by Paragraph 7.2(b) abo?e, and puch
* stured Conserved Wm andloriha Camﬂlanmg Water is Made Avsilsbla to i
Mq&apohras, tho terzd of tﬁia Agmammt s&aﬂb& axtmde&, fox apedod not to exseed -
o fivo Vears, without fhie nscessity for Furthe action by mthca'l’axty, Hand to tho axtont
nocoEsary to permit ?;iawulitan to mmpleteﬂm delivery of Exchange Weterina
quantty equal o sach stored Comseived Water and/or the Canal Lining Waicr.
7.3 m‘ thw:thx!mdmgﬁw foregoing or auyihing to t}xccantmym ﬁns
Agtwmcnt. any mmaixﬂng payment obligstion of SDCWA tmdanﬁnieV andﬁzapmvisim
tharagmphs 12,5, 13.2, 13.3, 13.8, 13.10and 13.13 aﬁdmﬁfﬂw X aud}ﬂ, shall gurvive the

teysmination of this Agreament, )
. | L
CGN}}I'IIONS mcxnﬁrrr
B1  Meiripolita’s Condition Precedent, Metropolimy’s obligations vaxlor s

Agrecment ae subiject o th_e execution amd delivery of the QA aad ﬁ:amiaia@ﬁgxmenw {az
defined fn Section -‘ti of the QSA), and to the ncounanos of the Bffective Dete.,

21
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8.2 mm *s Condifionsy Precedent, Qﬁc‘éVA’s obligations ua;iczthis Agresment
are suhjset fo ths execution and dnhv&ynfﬂmmw& Fourt Amenshmeat 1o the Transfer
AgrwmmﬁwmaﬁmAgrmm andﬁ:nﬁnpbmmiahcmﬁgmmmt, mdtothasmce }

L)

aﬁhemwmbate. C e .
- 8.3 E.W,___gigﬁﬁzgggg, Immopolﬁm smmnmsymccﬁmm&ar?mgmph
8 1 aronot aaﬁsﬁacf or walved mwﬁnngby Matrqpo}:tan, urfoDGWXs sonditions precdm:

’ mdzr?mgmph &Zammt&atwﬁcamwmedmwnnng&ygﬁcw&mm vass o5 or hefore’
. Desamber 31, zoes, ther this Agraamantwmevoid, and all rights snd oblgations pmvidcd
' Immm&srwﬂ!ba tarminated.

=
_ commm@mmmmws
9.1 M THsAgmmmtandmemwmsdﬁm’badhucinm
contingént npon snd sulsject to complianco veifh alkapplicsble _zms
X.
ADDITIONAL COVENANTS _
- 18d  Irppect on Teansfer Aprecment. Naﬂnngmthi&ﬁgmemmmmmmedm

, n.of Transfer Az : Insu&rzsthni‘mxfm.ﬁmenﬁs
ms&t%ﬂmﬂmﬂa%mww&m&@k&mﬂhwmdﬁamma

: I’lkc,Meﬁwpohlaﬁ s!m!i not opposs appmral or Implemontation of That A graemnent beforethe

2z
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. Califoraia State Water Resourcea Centeol Bosed, the Butem, the Uited States Departmantof
the Intecior or in anry other judictal or a&hﬁﬁs&aﬁv&gﬁwm o |
103 M&m@@a SDCWA will pse reasumble best efforts to support
aﬁmmmhxeeﬁbmhymmuwmmmmmamwzmmqimmm&@m ’
Rmrwnh ﬁze objeotive of muintalning 4 full Culom&o szerAmm&wt.
10.4 M_,I_ggagimm&e- mraxﬁas shnll report za requested to the Lagzsizf:m of

thﬁSh&ofCaﬂﬁmiamfhaﬁnplmuMhnaf&mﬁgmm _
165 ggxmmf_ﬁg__.mb ’I‘hlsﬁgrmmtismb}ectwmmpmal abhgsﬁons of

;. Bood faith aza&fmr dealing,

106 MM Nbﬁmﬂntanémgmglﬁnmﬁmmﬁmﬂzﬁ:ﬁm
Transfor Agmmn:nz athme mimtingm’n nght ta kmsfawmto Metropoliten, SI)CWA
herehy conseals to D' tranafier of waler to Motropolitan as pmvzdedmmdus Sand 6cfthe
.IID{MWD Acquisium Agrestaent (as defined in Section 1.1 ofﬂm. QSA).and waives any ﬁg‘l_lﬁﬁa
chbjest thercto, SDCWA shall provido to D, mnd shell bobound by, a written m;:dgmén: -
of itz consent and-waiver sef forth in the preceding sentenco shave m such fcrmt mdtosmeh
eﬁ’wtastynﬁmnmnymsmab}yr:qmst _‘ h. - ' : .

107 Mmmﬁm sacWAmumdm&Ws:m |
andd defend end hold it harmless o SDOWA's solo cost; and expense ﬁum und agninstauy :
obligation, Hability or xesponsibility of aqy kiod assigned to BDCWA under and mmm the

 Allocation Agrecment and pny olaim by any prrson that MWD has any contmmng ohbligation,

- _ ? ‘ EXHIBIT A
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ﬁaﬁﬁt}* or respcnsihiﬁzyﬁfmﬁndwitﬁ respact to-the matters sssighed to SDCWA vnderthe

Allocation Agroemert;
XL
TISPUTE RESOLUTION
1 Mmmwm 'rharawmhaumw

rmoﬂable best effbris to mim l disputer, mr:lndmg Price Dispn!m. atmng\mdm' fhiv
Agzmnmtthmﬁghm:gchaﬁm; provided, howsver, ﬁmﬁ SDCWA shall pot étsprxrta whether ihe

) :?xice dswnnmed pmnanttara:agmphs.z for the first five (5) Years of this Agrcsmentms
. determined in accordanes with anaﬁc_nhle Ya? ot reguletion (a “Prics Dispute™). In the cvent

ncgoiatlo i nasncosssEal, fien the Parties roserve their rospective sights fo all legaland

aqrxiﬁbiuremsﬁi&.
‘ EVENTS OF DEVAULT; REVEDIES
12.1 mm*m&m'ﬂhwﬁgMMm‘ﬁwﬁ

ﬁsfmk” bySDCWAW thiz Agreement if not coved within SG deryn efmtxving wiitian

- notice from Makupohtm of sech matter:

(B} Snb}mthl'mhs'imand&l sncwammmmmaﬂablom
Metmpohtan Conseived Wnta-orﬂanalmn‘mgwmr, o3 required yider :h:s Ag,mmnmt.
- )  SDCWAfsilto porform or observe may ofher term, covenant or
mééerwﬁngtﬁaﬂtixmwpe:@tmmcbsa;vajmderﬁ#sAgmmk . -
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(g} Any mﬁﬂf&ﬁﬁﬂ- warranty or statement mado by or on behaii:qf th?

' SBCWA and conteined tn this ;&g:cmux;: or i any exhibit, certificels or ofhes document
farnisbed psuant o thia Agrosament s on the date made or stec proves to be felso,
midleading or ntrue in any material respest. ' ‘ )

122 gﬁlﬁﬂ%&wmm Bach of the following constifutes an “Bvent

of Defimit” byMehopoﬁmmﬂﬁaAgmm iCuot cured within 30 days of recedving -

written mhwfmmSDCWAofmchmtt:r :

@) Subjwﬂn Pamgzaphs 7.2 mnd 5.1 Mctmpuh!an fuils to dahvar ﬂ:c
Eh:sh:anga ‘Water za reqamdmﬂeﬁhs i&gcement.

(h) Mckapoﬁtanﬁﬂs to perform arobm:vc any other iaxm, covenmnt or
undmfakingﬂm:tm to perform or gbserva mdsxﬂns A@*eemﬂnt.

(c) Anyrcprcsmtghon,wamty u:sta!unmtmadaby or on behalfof
Mmpoﬁtan and sontajned In ﬂnsAgmmnentormanyw:hﬂnt, cortificate or other
e!nmmtfamishedpurmmﬁmAmmmtm anthe dahamndemlampmves fo hc
fallse, misleading or untrue fn any matexial respest. .
123 Remedies Genérally. ¥an Event of Defiwlt ocouds, fhe non-breaching Party wil

a1l ights and remedies provided af s or n eijuity aigainst the broaching Pacty,

- @y Any Event cheﬁu‘It 1] &aﬁne& mBaragmph 12. I(a} or 12.2(3) maybe
meﬁxmi by ardex; of apsciﬁc perlormauce,
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3] So lcmgas ncEvant of Defuilt as éaﬁned mParagraph 12 1(5) hay

occnxrud and is w:shnnmg, and o Inng a8 SDCWA hmdnrs o Meﬁcpohtan Full prymeaot

of the Agreement Price wﬁm dus, Metmpehtan sbaﬁno! suspend or fhlay. in whoic orin
‘part; daﬁvmromxnhasge Water us reuivéd noder siz:sAgreemeutomcwmtof amy
Wmaﬁ&g&dMWWAmwaﬂmedmda siby s final |
Judprsent, 8o long asmEvmtu!stEm}t asdaﬁnmimi’mgmgh 12.2(z) has uwmed
and is confinning, SBCWAslmllmtauspmdnr delbry, mwhoia arinpart, Making *
Availaile szsmd Water andforCamiImgWakfrasmmfl vnder ﬂmAmament
s accor of ay brcach, o leged beach, by Mistropolfan unless st antborized 1o do
s0 by s findl jodgmont. Aviawon'ofmpmam of this sibparagraph (b) aay be

_m&edhymmafspmﬁupmﬁmmm

) Yo the event of a dispute over the Prics, SDGWAsbaHpaywhm duathe ‘
A mrmi clauneébme;mhi@, pmv!ded, howeves, that, dunngihc pcnﬂmcyof
!f:cdispnba.Mz&'opom simﬂdcpuxﬁthcdiﬁ&mcmmthcrnw assmadby
SﬁCWAmﬂﬁePﬁwﬂmmtdhyMﬁpaﬂhﬂmammm&aﬂngmom i
SDCWA pmvaﬂs in the dispute, Metropolitan shaﬁﬁxﬁzwdhpayﬂw dlspfaia& arpount,
plus all interest canmdﬁm to S‘E}GWA. Iﬂmmpcﬁtmpwmls inthe dispute,
Mcmmmyﬁmﬁw«&dmammmmiﬂm&mcd&mm ’

4
.

.y othzxﬁmd mammﬁemeﬁim

£2.5 &ﬁnﬂaﬁwm gzgxnmadig. ThePaxms&amthiméthatmyﬂghter '

remedy given 10 a Party on fhie'breach of any provision mder fids Agreement be exclnsive; each

26
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uahngizt ormcdyzs mlaﬁvc and in addjtion to myamwmmedyp:mddcdmtézs
Agrcammt or :sfimrwisﬁ avaﬁabla at law arin aqmt:,n Ix’tim nc;n«braanhmg 'Party fiils to exercise

" or delays in sxercismg may wych x:ghtarrxmady, the non-breaching Paxty da.-:s not thmhywmw

ﬁmtnght m‘xemed:g Enaddxﬁcn, 10 smgis or patial excmsa ofmfynght. powes, crpnvﬁcge
prealudes pay other or firther exeredgo of a dpht, powen, uryd?ii_;ge gmnhed hythis Agwment

. s bo Partios Bac}zl’aztyadcwwladgasihatatzsa _
"local nmuy" within the maaning of § 394{5} of the Cafifomia Cotfa of Civil Procedurs’
("CCP“) EﬁchPa:ty ﬁ:rthatmﬁmawbdgw that any acma:frpmeeedﬁzg commenged by vse
Pmy agamst the ctharwgulﬁ, under § 394(3) ofﬁm CCP, us amaiter oﬂawhe sub}mto

'(a) beirg trangforred fo' "Nevtzal Conty,” or fnstead - |

. (b). having & disinterested Judgs fiom o Neutral Counly assigued by the
Chalpmaz of the Judicis] Cotril to hcar the action or procesding. -

©  A™Neuirsl County"3s sy oty ofher Hiem Tmperial, Los Angeles,

_ WMS@BM&, San Diego or Venture. Inthewaatanachanxsﬁ}ed! )
by cithor party against the ofherto mﬁrzccﬂns Agmmmtand o obtain dmaga forits
ailagad"ﬁtcat:h eacki Party becehy: ' _

G Shpuiam 10 tha action or pmc&admg baing tmxxfezmdta a Nenkal .
Cm‘miynr &: hmgadmfmcd "_mdge from a Newtead County
ﬂi:sigmdtshﬂar the action;
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+

:-) . . .. oo @ Wmv&s the nmlmhmrzqm:sﬁmﬂwfﬁuw -Motion
pmvmaas ofiﬁiia 317 ofthe Cabﬁamal{uﬁw ofcnur{;
. @) Consents mhzmgmymaﬁmmmg 394(c) hnazdw:ih&mfmaa
'mupmmmamm ofthe Cahﬁsmizmxlesafﬂam‘t;
md ,
@v) . Acktoyledges that his Agreement, end in particular this aa?cﬁéa,
my bo submitted to the cﬁmtaspmtoéthammﬁagmm
@ Noﬂ:hxg inthis P&:agmph 12:6, however, impairs orrﬁmfts ihe-abﬂityafa ‘
Paty o eantaatha mmb&&yafmypaztxmkr cnxmtyto sszve L aﬂaml Cmmty or

opmim to waive any orhn' ughts,
S5 | | i,
St : GENERAY, PROVISIONS
131 Mo Third-Paty Rieiis, This Agroement is mads sclely for the beaefit of he °

Pantics s tholr respoctive peomitted sucosssors xad assigns (if may). Bsoept for spch 8

pan;nitte:l HICLESE0L nr'assign‘, 110 oihed parson or entity may bave or acquire aiy;ightbymé
" of fhis Agreement. ' - ' , . - '

A 132 Amb_x@,i:m Eack?mtymditswmclhawm@mdﬁzﬂymmedmﬁng.
- review mdmisxunoftbssﬁgmmm Axile ofmnshmﬂmta the aﬁ‘wtthxtmb:gmﬁeam

10 be resolved agaizastﬂm dzzﬁmgi’artywiﬂ mapg!ymmwpmﬁngﬁus Agrecment, ma:'iuekng

any amendments o modifications. ) ' '

’ - ‘ , EXHIBITA
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133 GoveringLew, This Agrecaoat shall bo gm'medﬁayammcm
acscrdance vith the huws of the State of Califorata, wihon: giving oifeet to canffiot of laws . -
p;*n&fisioiw; provided, however, thal federal imf$haﬁba applied 25 ap;:mpriafé tor the extept it A
boms on t&aresoluﬁt;ﬁ sfényclaim nrissuaraléﬁng o ﬁiapennﬁssibmty ofthﬁmfms ot the
mﬁngmraﬁnbic of Colotado Rxwrwaﬁw, a8 cmplazadhmin- ) '
' ‘This Agreement is and ATl b binding upon and

wﬂl inurn to ﬁxﬁbmeﬁt of the Parties xnd, apon d:ssaiuhan, tha Jepal suopescars s ass:gu& of
their pssets :md habxlmm N’azﬂml’ar{ym;y mxgn my of its dghis or ézlsgate oy gf lts dutxcs
wnder thig Agremnmt. Any assignmerd or dulegrtion made in violation of this Agreement is
void and of i farce or effoct. S

13,5 Nofiees, All notices, requeets, demands, or other mnnnnmnaﬁnns tmderﬁns

Agmemcnt aust be in wrlting, and sent fabclh addmsn& of cach Pa:ty Notcowi}] be

sufficiently given for afl pur_;mses as follovs: .
"+ Peonal Delivery. When pessonaily delivered to tho recipient. Notice Is
‘eﬁfwﬁwmdﬂivw A .

"- Flmﬂm Mail, When mailod first-dlass, pastnga prepaid, to tho 125, addressof

the mxpxmknmw the Patty gmngmﬁca. Notice is effective five mosil delivery days
after it s deposifed fn & Uifed States Postal Service dffios of maflbox. '
Ce Cortified Mal, Whmmmledmﬁedmaﬂ, mhmrweiptmqnnstad. Notioe is

effective on Teceipt; if a xolmmi receipt confirms dolivesy.

EXHIBIT A
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'+ Overnight Delivery. When delivesed by an overnight defivecy servioe such as

" Fedordd Bxpress, Wmﬁmwmmmwsam Notice is effective

endakvmy ifdahs‘c:yxsomﬁmwdbyﬂanﬁdwaysm
. Fam!milg Transmizsion. Nnhmhcﬁec&ecnnmceipt,ptmdadthatac@yxsmaﬂed

’ byﬁni«clmmzﬂ on ﬂnﬁummﬂcummsmondm

Addrcmferpmpmofgwingmmmuibﬁm

o Metropolitam: Metmpnim Water District of Snnihem California’
‘ ' _Amn: mefnxmcmm
AdiressforUS madl: © P.O.Box 54155
' mmhcammm
' 'Adéw:)"arpmmforamﬁghéelivay - B ‘
' 700 Nocth Alameda Stroet

- ”ImAnga}es CA 500122544

Al

T~ ¢ Telgphone: 213-217-6000 -

Yex: '213;217—6950 '
'Wi!hacapydekmdbyiﬁumemm andatfbssamuaddmssm‘
' Me!xopoman Wator Dis{ricteﬂi‘nnthem Califernia
ToSDCWA: - _ -
Sm Dicgn C‘nnni;y Water Ambnmy '
Aﬁn- Genexal Manrger

e

R ey A R A AN
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4677 Overland Avenue '
_ Sun Diego, California 922;23-1233
me;;hm- BSB-520-6780
‘ Fe‘x: 35362&6262
-Wiﬁ: acc&;;js'( to: San]}iega Cmty ‘Water Anthority .
) " Astn: Gonersl Counsel .
4677 cvarzand_mﬁué
- Sam Dxega, Cahfennasizm-lﬁﬁ
Tolephone: 8565226790
| Fax: 958-522-6566 ' _ _
© @ A coneetlyadiromssdmotios fiat s refied, uncliimed, arundsiiversble -
‘bscause;_fm act or omission by the Pty to be notified wmim Jeamed cffcsiiva as of -
the first dats that notipe ws rofused, vavlaied, or dromed umdeliveciblo by th postal
“amthorities, méésgngm or overipht delfivery swice, L
(B)  APapiy ey changa its address by giving tho ofher Pasty notice of ibe i
changein mymmez:pmnimlbyﬂmmﬁmnt - :
136 M 'Ens Ag:aemmt aaasumzas the: ﬁ:szl, complete, and azsznswe
sfattmmtof&atcﬂnsaﬁba Agreameat imtwem ﬂzemﬁesmfnmgmmmbjeﬂmﬁermd
mpa;sc&x:s all pxiarami centempomnnnns mémxfmdmgs or apreainatls of tha?axﬁea Nelther
Party has Beau indncedtoanfermmihmégmzmhy,mrm eiftier Party relylng om, ;m;r .
: répmxmia:ﬁcgprwamn‘zyméaﬁmse exprosaly net forth in this Aprosment, .

3

EXHIBIT A
Page 31




. wimb. performmmes or mmca wem!d atixamzsn be dn&hmmniar Al imes provided in tils

BT Wmﬁd@mwﬁ@m@@mmmm o
oeourranse of any avent hereunder (mept the da}wery of Exz:hange Watwr} is due lznota”
business day, ﬁmtmnw}xm such performance oraccmmabshnnb:due shall be thsﬁ:st
\ﬁmsinass day {as 655365 iuSashan#SO’f of the Aﬁmmﬁ’sﬁ%(:‘ode) aecmmg aftec the day.en

1

L A.gremnmtfnrﬁmpmmmofmy actwill be maﬂymtmed, ﬁmabmgofmc essenics of

ﬁﬁsﬁ.gmmmt.
‘13.8 M,ézﬁ____. ‘Si‘lusAgrwmantmzybu snpplanmd amended ormod!ﬁcdcnly
byﬁmwx!ﬁars agreement cfﬁ}e Paiies. No mpplcment, amendmmt armod:ﬁcaﬁenwﬂ!be

. brinding ylosa :sinwﬂﬁngmdmgnedby:boﬂx Poriies,

139 Waiver. Nowaiver of s breach, fidhue gfmnd:iﬁm, az-_m;} vight or remedy
contained in o Wﬁy&eﬁoﬁm cftiﬁa'agmmmtia g‘&esﬁve‘mm i i3 i writing aed
sigmdbythe Paxtywaivmg thabrwc‘h, faﬁum, right, mrcxmdy, No waiver of a breach, fihus.
nf'ccnduinn, oright nrmmdyis ormay ba z{aemadawﬁw nfmy aﬁmbmanh, ﬂaﬂum,zight
of :emedy, whether similer arnnt. Tn addition, no weiver will constifute aconhmgwamr "
mﬂm thc wiiting so spcmﬁm. o '

13, 10 mm&.,..%

{a) SDCWAM mdsmmfy Mahvpoﬁtm pmsumt to Section 4562 ofthe
Awmmem against Habitity in mecﬁmmﬂ: m of SDC‘W& afta
Mirpoiimn &ddwayofﬁzeﬁxchanga Water, to ihe smne extontes fs*reqmmd with

_ mpmt to wataraq:phc& try Metropolitan to 2 mrmber public agmcy Such
.

32
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* indemnification shall be fn adéition to any indemnificatiog sights availsblo wider
applicable law and to any other romecdy pravided nnder thiy Agroement,

(&)  Metropolitan shall indemnify SDCWA puiauant to Section 4502 uf tha

Aduinistattve Codoagaiast Habily n connsetion with Metropolien's delivery of the

memmﬂsmmﬁskmdmdwi&réspcdeabﬁfs&ppﬁadhy

‘Mcnupahmmammberpnhhnagmy Mi&dmmiﬁcaﬂonshaﬁbcmadﬂﬁanto .
] anymdmxmﬁcaﬁnnﬁghts evelltla wade spplito o amdto oy orremedy
. 'ymwdtdundarﬂmAg:ment '

(cy - Notwithstoding anything ip this Agccement to the cantrary each E'm:iy

. sgrectto pmcmlwzth maao:rabh dzhgsnes and. wig rcasunsble good ﬁmh uﬁ'oxts 10

, ‘ -jniuﬂydﬁmdmylzwaﬁitmaammmmmmdngbymypmmﬁamtke

) Pmie.s chaﬂangmgthe lﬂgality, validity, ormitznubﬂity of thiz Agrwnam, '

13.11 m&mm Nﬂmmmwmwm Limmit any authority -

of fbal.ag:slm of the State of Calxibmm ta alloceie o resllooato water.

13.12 MM&W Notwithstgoding aaything to the -

- umnmyin tht_&Agcmmt, axpress or implied, Metropolitan shallhavatho:ight to amend-the.
Administraiive Codo ot its s;:!g disaré_ﬁu&z, except that; for the _'pmpdses of this Agreement, no

sitch amendment shall have the offect of changing armnéifyingl’ar;gmpfm 8.1 and 8.2, orthe
' ’obiignﬁq'n of Metropolitan fo d&ﬁ%rar Exchange Waierhmn.nd&, unless such offect is first ‘

approved by the Board of Dirsctors of SDCWA.
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SR
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HAND DELIVERED

Mareh 12, 2012

Membhers of the Finance and Insurance Committee
Members of the Board of Directors
Metropolitan Water District
of Scuthern California
P.O. Box 54183
Los Angeles, CA 90054-0153

Re: Finance and Insurance Committee

Meeting with Board of Directors

March 12, 2012

Agenda Item 1 Public Hearing
Comments on proposed water rates and charges

Agenda Item 6 Other Board Items — Action
8-4B Adopt recommended water rates and charges, and
resolutions to impose water rates and charges, for 2013 and
2014

Dear Members of the Committee and Board of Directors,

This letter supplements the public hearing testimony of the San Diego
County Water Authority’s representatives regarding the above referenced
matters and transmits the following documents demonstrating that
Metropolitan's current and proposed rates do not comply with California law
for inclusion in the public hearing record.

s Metropelitan Water District Cost of Service Rate Review by FCS
Group dated dated March 2012:

¢ Michael G. Colantuone, Colantuono & Levin, letter dated March 10,
2012 addressed to Jack Foley, Chairman, and Members of the Board
regarding Proposed Water Rates to be Effective January 1, 2013;
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Members of the Finance and [nsurance Committee
Members of the Board of Dirvectors

Public Hearing

March 12, 2012

« Bartle Wells Associates memorandum dated March 8, 2012 regarding
Metropolitan Water District of Southern California Water Rates;

» San Diego County Water Authority letter dated March 8, 2012
addressed to Gary Breaux, Chief Financial Officer regarding Proposed
Biennial Budges and Associated Rates and Chares for 2012/13 and
2018/14;

¢ San Diego County Water Authority letter dated March §, 2012
addressed to Jack Foley, Chairman, and Members of the Board of
Directors, regarding Comments on Proposed Water Rates and Charges,
including February 3, 2012 letter and other attachment thereto;

* San Diego County Water Authority letter dated March 8, 2010
addressed to Tim Brick, Chairman of the Board, regarding Comments
on Proposed Water Rates and Charges, including all attachments
thereia:

« San Diego County Water Authority letter dated April 12, 2010
addressed to Tim Brick, Chairman of the Board and Board of
Directors, regarding adoption of recommended water rates and charges
for 2011 and 2012, including all attachments thereto;

» Three inch, three-ring binder of documents including a San Diego
County Water Authority PowerPoint presentation titled “Who Really
Runs the Metropolitan Water District of Southern California? A
Shadow Government Takes Control” dated March 12, 2012, public
records organized under tabs A - Z, and a summary sheet.

The Water Authority respectfully requests inclusion of all these documents in
the record of the proceedings relating to the actions and resolutions for
adoption and imposition of water rates and charges for 2013 and 2014

Further, the Water Authority has provided to Dawn Chin, Clerk of the Board
the copies of documents identified in the letter dated March 12, 2012, a copy
of which 1s also attached, and requests inclusion of all of those documents in
the record of these proceedings.

General Counsel
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San Diego Counly Waler Authonty MWD Cost of Service Rate Review
March 12, 2012 poge 2

EXECUTIVE SUMMARY

A, STUDY OVERVIEW

The San Diego Counly Waler Anthority (the Water Authority} retained FCS Group to provide an
objective and unbiased review of the Metropolitan Water District of Southern California’s (MWD)
2013 and 2014 rate proposals in order to determine whether they are consistent with the equity and
proportionality requirements of sound cost-of-service rate setting principtes. While this review
includes an analysis of the specific impacts of these rates on the Water Authority, the review is also
intended to provide z broader review of MWD’ rate setting methodology.

This study concludes that MWD’s 2013 and 2014 water rates deviate from well-established cost of
service principles; and unfairly discriminate against the Water Authority and against the
transportation, or wheeling, of third-party sources of water through MWD's system.'

This analysis is based on data and records concerning the MWD system that have been made
available to FCS Group, including the MWD staff cost allocation and rate analysis which MWD
relies upon in establishing the proposed rates and charges. The costs presented in this report reflect
the January 10, 2012 rate proposal developed by MWD staff. The conceptual findings presented
within this report aiso apply to MWD’s March 13, 2012 proposal of rate alternatives. FCS Group wili
update or amend its opinions as and if new information is made available to it. While this study
provides some financial estimates of the amount of MWD's overcharges and the financial impact
those overcharges will have on the Water Authority, a more detailed analysis would be regquired to
refing the total direct and secondary impacts to the Water Authority of the proposed rates and
charges.

B.  RATE SETTING AND COST OF SERVICE PRINCIPLES

Water rates and charges must illustraie a reasonable nexus between the service provided and the cost

recovered to provide that service. A well crafted cost of service study shouid adhere to & number of

basic principles:

# Equitable - Rates most equitably recover costs between custom classss proportionate to their
respective cost impact to the system. Moreover, no one party may be advantaged at the expense of
another class.

# Legally Compliant -~ Rates should adhere to all applicable statutory requirements and case Jaw
including the proportionality requirements of Proposition 26,

#  Administratively Feasible - Equity and complexity should be balanced so as not to create an
unreaspnable cost burden to implement,

" All references to rates are on a calendar basis, while budgets are on a fiscal year basis.

ig% g{f f;‘; {} E{ @ U E} wovenw, e mgrsn g oo

AL A



San Diege Coundy Waler agthonly MWD Codd of Serdce Rale Review
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+ Understandable — Rate structures and methodologies should be transparent and easily understood by
SYStem users.

¢ Financially Affordable — Rates should not place an unfair burden on ralepayvers. As a largs
wholesaler serving local water purveyors, MWD should also attenipt to provide rale smoothing and
predictability as feasible.

4 Class Specific — Rates should appropriately ailocate and recover costs on a class specific basis in
order fo account for unique cost drivers that will differ by type of user. Moreover, rates should not
place any class in a significant economic advantage or disadvantage.

C. RATES & CHARGES REVIEW FINDINGS

We find that the proposed 2013 and 2014 rates and charges disproportionately burdsn the Water
Authority and any other system users whe engage in the transporting, or wheeling, of non-MWD
water through MWD facilities. A summary of our review findings is 25 follows:

& MWD's costs for acquiring Slate Water Project water from the Calforniz Department of Water
Resources should be recovered entirely through MWID’s sepply rate. There is no reasonable
relationship between the cost of acquiring thal water and the use of MWI)’s internal transmission
facilities. The fact that the California Department of Water Resources (DWR) breaks our its own
“supply” and “transportation” costs in invoices provided to MWD does not warrant charging users of
MWD’s facilities for transporiation services a portion of the costs for MWD's purchase of Siate
Water Project water.

# The fees imposed by MWD on the Water Authority to transport 1D and canal lining supplies through
the MWD facilities exceeds the cost of providing that service, viclaling cost of service and rate
setting prineciples. Industry standard cost of service principles entitle MWD to charge these who
wheel, or transport, water through its Colorado River Aqueduct a fair and reasonable charpe for the
use of that aqueduct and MWD’s transmission facilities {including both fixed and vanable cost
components). MWE’s rates for whaeling and (ransponing water should net include charges that bear
no relation 10 the use of MWD's Tacilities.

#  The allocation of DWR’s power costs—associated with the moving of State Water Project water
through DWER’s state-owned [acilities—1o the rates charged for the conveyance and transportation of
waler through MWDs independentiy-owned internal facilities funther deviates from cosi of service
principles and statutory proportionality requirements. [t reclassifies a supplv cost as a transportation
cost and thus disproportionately charges member agencies relative to the services received from
MWD for ransportation of water through MWD facilities.

# Collecting MWD’s cost of oblaining water from the State Waler Project through MWD's
transportation rate also creates an arntificial economic barrier to schieving the MWD Board policy
objectives of encouraging conservation, development of localized waler supplies and an efficient
water transfer market. Failing to collect these SWP costs consistently from other alternate supply
sources such as local supply and conservation resource investments which also avoid SWP facility
use, while imposing them on the wheeling of Water Authority transfers, funther highlights the
arbirary nature and application of this practice,

¢ The Waler Stewardship Rate (WSER) recovers MWIDs costs sssociated with investments in Jocal
water supply, specifically MWD’s funding—through financial incentives and direct subsidies—of
member agencies’ local resources projects such as conservation, recycled water, and scawaler
desalination.  As a resull, MWD's iavestment should be recovered through 2 supply charge.
Investments in buildmg, developing and conserving local water supphes should not be recovered
through a charge on transportation through MWD's {acilities, including third pacty suppiied water
that s transported through MWD's agueduct and distribution sysiem, unless, and only to the degree
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that, offsstling transportation cost savings can be demonstrated. MWD's cost of service study lacks
any evidence supporimng the allocation of loca! supphes to transportation.

+ MWD fails to demonstrate that the Waler Stewardship Rate provides either a proporiionaie sng direct
benefil to the Waler Authornity or an indirect but fangible benefit. While the WSR is levied a3 a
iransporiation rate, MWD has not demonstrated nor are we aware of any evidence that projecis
funded through the WSR have created or are necessary (0 create fransporiation capacify in MWD
facilities. To the contrary, due to nearly 2 40% reduction in water dermands from its peak year, MWD
has for spme time had substantial excess pipeline capagity. Tt is reasonable lo assume that MWD
waler demznds will continue to remain fow due fo the SB X7-7 Water Conservation Act of 2009,
locat agency supply development, and increasing waler rates. Finally, as of Augost 2010, MWD
determined thal the Water Authority is no longer eligible to receive funds collected through WER,
and therefore, there is no possibility of benefit to Water Authority customers. Denial of access to
WSR highlights the arbitrary nature of the fee and its application,

¢ Industry standard rate sefting principles and practices require that a cost of service analysis address
class specific costs and beneflis. In contrast, the MWD rate structure reats all member agencies as
homogeneous ia their use of and demand on the MWD facilities. This ignores nwmerous substantive
and meaningful differences among system ussers, notably including the fact that a single member
agency—the Water Authority—engages in the transporation of a substantial quantity of non-MWD
water, an activity quite different (in terms of the resources it uses and costs ¥ umposes) than the
purchase of MWD water. The failure to accouat for these different cosis results in a disproportionate
shift of costs to member agencies that engage in sigaificant transporting or wheeling of water through
MWD facilities and creates an explicit subsidy for member agencies purchasing supplies directly
from MWD,

$ MWD smif has proposed suspending the replenishment rates as pant of the 2013 and 2014 rate
proposal. Ostensibly, it would not be reinstated untif such time that a reasonable nexus could be
established between the charge and cost causation. We were unable to find substantiating jaformation
for the cost basis for this existing discount. From a cost of service perspective, any such discount
should be based on a transparent and (raceable avoided cost. Absent such justificagion, it seems an
vnwarranted benefil to some customers af the expense of others,

# The current raie siructure does nol accurately reflect the cost of providing reserve capacity for
fluctuations in annual demands. Revenues are primarily recoversd through volumetric charges
creating a vevenue risk for MWD, as well as requiring users with stable demands to bear the cost o
maintain excess supplies, storage programs, and facility capacity MWD bears on behalf of those ugers
with sporadic annual and seasonal usage palterns.

#  Wedo not believe that costs incurred due to seasonal peaking are adequately addressed by ihe current
or proposed rates and charges. While the cost allocaton plan, as proposed, considers collecting peak
day cost through the capacity charge, this rate recovery is minimal and does not adequalely reflec
cos! differentials or create a significant economic incentive to reduce peak day demands,

& MWD has raken an unduoly simplified approach (o the cost allocation process, in large part, based on
fhe contention that data is not available to perform a more sophisticated analysis. As the largest water
agency in the United States, MWD has significant access to the leading engineering, {inancial, and
information technology firms. MWD does have a hydraulic model of its sysiem that they should be
able to uss to evaluste capacity vequirements {or an individual customer based on everage, peak year,
and peak wmonth usage pacerns. MWD's own consultant, Raflelis Financial Consulting (RFC),
concluded in |999 that the accounting svstem did not provide adequate detatl to develop s more
soplisticaled allocation. The decade lag has provided ample time to construct a more defensible
approach. However, even with Hs current sunplified approach, MWD should more appropriately
allocate supply costs within its rates end charges. Changing usage pattemns, including increasing
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reliance on aliernative supply sources, has increased the mateniality of these ineguities that are not
accounted for by MWID's cost allocation process.

# While two independent consultants (Raftelis Financial Consuling and Resource Management
International) provided guidance through independent studics in the fate 1990, the existing rate
siructure and proposed allocation of costs and resulting rates and charges have been developed by
internal sraff. Due 1o the inconsistencies with statutory proporiicnality requirements and sound rate
sefting principles, we suggest that MWD and #s members retzin an outside expert fo conducr a
comprehensive and ndependent analysis and review in arder o help staff estabhish equitable and
defensivle rates and charpss. However, regardless of whether the final rates and charges are
developed by MWD staff or an outside expert, all rates and charges should be well-documented and
justified based on cost of service reguirements.

D. KEY RATE CONSIDERATIONS

The 2013 and 2014 MW D rate proposal containg a variety of rate components and charges to member
agencies. Of specific concern is the misallocation of supply related costs and resuiting overcharge to
the Water Authority and other member agencies wishing to transport third party supplies using MWD
facilities. We have summarized major issues as they relate to specific MWD rate and charge
components balow.

The MWD Water Supply Rate is intended to recover the cost of MWD's water supplies, including
imported water supplies from the State Water Project and Colorado River. However, MWD proposes
to reassign nearly $1 billion in SWP related costs 1o the System Access Rate and System Power Rate
batween 2013 and 2014. These charges are imposed on Iransportation exclusively, MWD also fails to
include $136 million in its Supply Rare that MWD spends to develop local water supplies. The 2013
and 2014 rates instead propose to recover these costs through the Water Stewardship Rate, which is
{realed as a charge on transportation through MWDTs facihties. All of these water supply costs
should be recovered through the Waler Supply Rate or another charge applied solely to supply
customers,

The MWD System Access Rate is intended to recover the cost of conveyance and distribution. The
charge is applied to all waler that moves through MWD facilities on a per acre-foot basis, whether
supplied by MWD or through a third party agreement. However, the System Access Rate, in the 2013
and 2014 water rates, also attempts to recover $380 million of the nearly $ibillion paid to the
California DWR for water from the SWP. Indeed, this SWP cost comprises nearly 50% of the
revenue collected through the System Access Rate,

The MWD System Power Rafe is intended {o recover the energy costs associated with pumping
water through MWD facihities. The system power rate is applied to 2]l water transporied by MWD
on a per acce-foot basis, including third patty supplies wheeled using the MWD gystem.  In the 2013
and 2014 System Power Rate, however, MWD also seeks to recover §522 million of the nearly $1
billion paid to the California DWR for water from the SWP. In other words, through the System
TFower Rate, MWD seeks to recover the cost for pumping that takes place in facilities that MWD does
not operate nor own, are not incurred (o move water through MWD facilities, and then charge those
rates to customers that transport water only in facilities that MWD does own. This does not reflect
industry or proper cost-allocation principles.

The MWD Water Stewardship Rate recovers the cost of providing financial incentives to MWD's
member agencies {or developing new local water supply projects, such as recycled waler,
desalination, conservation, and other new water supplies. There is no demonstration by MWD that
the cost of these investments is based on z need for wransporiation capacily. However, MWD charges
these water supply costs as a water transpontation service. Because this rate pays for water supply
development, it should be apphed to the Water Suppily Rate. The Water Siewardship Rae will

3 . - -
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recover $136 million in 2013 and 2014 through a transporiation charge, again in deviation from
proper cost-allocation principles.

The MWD Readiness-to-Serve Charge is intended to recover costs of providing standby service,
such as emergency storage. The RTS is based on a ten-year year rolling average of annual firm
demands and wheeled water, with the exception of the Water Authority exchange. A largs portion of
emergency storage and some SWP costs are recovered through the RTS. These costs should not be
collected {rom member agencies wheeling waler thal do nol share in the burden or benefit of those
activities ~ {ransportation customers use trangportation facilities, not emergency storage facilities;
accordingly allocating the cost of emergency storage facilities 1o transporiation deviates from
mdustry cost-allocation principles.

The MWD Replenishment Rate is a discounted rate for surplus system supplies available for the
purpose of replenishing local storage. MWD has not defined whai supplies are considerad “surplus™
for purposes of a replenishment rate. The 2013 and 2014 rates and charges proposal suspends this
rare discount. We were unable to find substantiating information for the cost basis for this existing
discount. From a cost of servics perspective, any such discount should be based on & transparent and
iraceable avoided cost. Absent a clear refationship, the charge would economically advantage one
type of user while disadvantaging another,

Other Significant Considerations include system both annual and seasonal peaking costs. We do
not believe seasonal nor sporadic annual peaking is adequately addressed by the current or proposed
rates and charges. Moreover, while the cost allocation plan, as proposed, considers collecting peak
day cost through the capacily charge, this rate recovery is minimal and does not create & significant
economic incentive to reduce peak day demands. In addition, {luctuating annual peak demands create
& significant revenue risk for MWD and force users with level demands o subsidize users with
sporadic annual demands. Subsidizing {luctuating annual pesk vsage serves to incentivize it in exact
comtrast to MWD’s stated policies. We concur with REC thal establishing 2 sound peaking rate,
whether for treatment or supply and distribution, would be appropriate hased on MWD’s stated
policy objectives.

E.  FINANCIAL IMPACTS

The 2013 and 2014 rate proposal places an undue financial burden on the Water Authority and its
member agencies. The overpayments have both direct and secondary economic impacts to San Diego
County. The 2013 and 2014 rate proposal alse places an undue financial burden on ather parties who
might wish to transport water using MWD facilities. The current and proposed rates are obstacles to
incentivizing conservation and to creating an environment for efficient use of waler because they do
not reflect the true cost of water and artificially increase the cost to transport water using MWD
facilities and lower the apparent cost of MWD water.
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SECTION I: BACKGROUND INFORMATION

The San Diego County Water Authority (the Water Authority) retained FCS Group 1o provide an
objecuive and unbiased review of the Metropolitan Water District of Southern California’s (MWD)
2013 and 2014 rafe preposals for equity and propertiona)ity requirements based on sound cost-of-
service rate setting principles. While this review does address specific impacts end considerations
relative to the Water Authority, it is also intended to provide a broader review of the rate setting
methodology. As to the broader review of the rate seiting merhodoiogy, we had limited time and
access 1o data and records concerning the MWD systers and rhus the calculations presented within
this report are intended to be illustrative and are not comprehensive. Moreover, the analysis relies on
the MWD staff’s own cost allocation and rate analysis. Even with these limitations, the analysis
frames and defines erifical issues and concerns and through this identifies specific features of MWD
rates that do not comply with reasonable and appropriate standards for equitable and proportional
atlocation of costs. Finally, to provide context to what we believe is a misallocation of cost and
resulting overcharge, we have provided order of magnitude impacts and considerations. While 2
reasonable quantification of impacts has been developed to identify the scale and significance of
divergence, a more detailed analysis would be required to refine the total direct and secondary
impacts to the Water Authority of the proposed rates and charges.

This chapter addresses basic rate seiting and cost of service principles and discusses the findings
from third pany reviewers for the 2010 MWD rale setting proposal.

A.  RATE SETTING AND COST OF SERVICE PRINCIPLES

Walter rates and charges must illustrate a reasonable nexus between the service provided and the cost
recovered to provide that service. A well crafted cost of service study should adhere 1o a number of
basic principles:
B. Equitable —~ Rates must equitably recover costs between castom classes proportionate to their
respective cost impact to the system. Moreover, no one party may be advaniaged at the expense
of another class.

C. Legally Compliant ~ Rates should adhere to all applicable statutory requirements and case law
including the proportionality requirements of Proposition 26.

[ Administratively Feasible — Equity and complexity should be balanced so as not to creaie an
unreasonable cost burden to implement.

E. Understandable ~ Rate siructures and methodologies should be transparent and easily
understoad by system users,

F. Financially Affordable — Rates should not place an unfair burden on ralepayers. As a large
wholesaler serving focal water purveyors, MWD should also attempt to provide rate smoothing
and predictability as Teasible.

G. Class Specific — Rates should appropriately allocate and recover costs on a class specific basis in
order to account for unigue cost drivers that will differ by type of user. Moreover, rates should
not place any class in a significant sconoimic advantage or disadvantage.
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B. 2010 THIRD PARTY RATE REVIEW

MWD has bzen recovering water supply and lransmission related costs from its member agencies
through 2 number of recovery meachanisms pver ile long hisiory. Since 1995, there have besn a
nurnber of studies addressing cost allocation issues. A defailed account of the rates and charges
process is included in Appendix B of this report as summarized by the Water Authority. The authors
of this study have reviewed that historical appendix and rely on it for purposes of historical
background. '

During the 2010 rate setting process, two outside experis, Raftelis Financial Consulting, Ine. (RFC)
and Bartle Wells Associates, Inc. (BWA), provided opinions on MWD’s 20(0 rate proposals. RFC
was retained by MWD, BWA was retained by the Warer Authority. The findings of each review are
summarized below,

B.I  Rafielis Financial Consulting Review

Rafielis Financial Consulling (RFC) was retained by MWD lo conduc! an independent review of the
20710 cost of service analysis. RFC submiited four major findings as follows:

I. The 2010 cost-of-service study and rate methodology is reasonable, consistent with
California law, specifically Government Code Section $4999.7, the Metropolitan Water
Districr Act, and MWD Administrative Code.

2. The 2010 cost-of-service study and rate methodology is consistent with water industry best
practices, and complies with COS and rate guidalines established in the American Water
Works Association’s Manual M-1, Principles of Water Rates, Fess, and Charges.

3. The 2010 proposed rates have been developed consistently with Board policies and the 2001
Rate Structure Framework.

4. The 2010 cost-of-service study is accurate and consistent with the 2001 siudy.

B.{.1 Review Findings
RFC provides the MWD Board adopted raie setling principles for the Sirategic Planning Steering
Committee as follows:

+  The rate struciure should be fair;

» [i should be based on the stabifity of MWE’s revenue and coverage of its cosis;
o [i should provide certainiy and prediciability;

» i should not place any class of customers at significant economic disadvantage,
s 11 should be reasonably simple and easy to understand, and

*  Any dry-year allocation should be based on need.

The first five points specifically relate to the issues deserihed in this document. We corcur with these
principles as standards of care, As described iater in this report, we find that the MWD rate allocation
liself deviates from reasonable cost of service principles snd is based on over-simplifying
assumptions. The RFC ligis one of the central tenets of rare making as not placing any class of
customer at a significant cconomic disadvaniage. We concur with (his slatement. However, we find
that lhe existing and proposed rates and charges creale a significant economic disadvamtage for the
Waler Authority and others wishing to transpont third party or other nop-MWD supnplies using the
MWD systern.
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As a future consideration, RFC offers the idea of charging 2 treated waler peaking charge and
revigiting of the Tier | ang Tier 2 water allotments. We believe that 1this 1s 2 sound obzervatien and
offers MWD a cost-of-service rate approach for addressing peak usage and to equilably recover
standby capacity and supply costs from users that use MWD facilities in a sporadic manner. This
approach can be considered for all MWD facilines in order to reduce revenue risk and minimize
subsidies for seasonal idle capacity, but also for year-1o-year idle capacity resulting from hydrolegic
variations in local supply availabilities.

B2 Bartle Wells Associates Review

Bartle Wells Associates (BWA) was retained by the Water Authority to conduct an independent
review of the 2010 cost-of-service analysis. BWA submitted two memorandums -~ the first submitted
March 5, 2010; and the second submitted April 12, 2010. The major findings of the BWA
memorandums are summarized as follows:

I. The 2010 rate study fails to properly allocate and recover State Water Project (S§WP) costs
deviating from standards guiding accounting for and allocating supply related costs by the
American Water Works Association (AWW A) and the Nationa} Association of Regulatory
Commissioners (NARUC). This contradicts MWD and RFC assertions that AWWA and
NARUC guidelines were followed.

2. The 2010 rate study and methodology fail to achieve MWD’s sirategic objeclives to support
and encourage sound waler resource management, accammodale a watser transfer market,
enhance fiscal stabilily, and (o reflect cost-of-service principles.

3. The Water Stewardship Rate should only be applied to MWD supplied water, excluding
waler wheeled through the MWD system,

4, The 2010 rate study and methodology are inconsistent with the 2001 Rate Study, dve to the
fact that several components of the 2010 structure have changed in description and purpose
since 2001,

B.2.1 Review Findiogs

We concur with the BWA findings that the 2010 rate methodology does not achicve required
reasonable allocations and fads to meet MWD's strategic objectives of promoting 2 water transfer
markst. While MWD is not subject to the Regulatory Commissioner’s chart of accounts, the finding
that State Water Praject costs should be irealed as supply costs is consistent with the MWD physical
system and its supply costs. Moreover, there is no reasonable basis for spreading external supply
power costs to internal distribution power costs or to charges for conveyance of water through the
Colorade River Aqueduct.

In its April 2010 rate review, BWA writes, “The allocation of costs to unbundled rates and charges
recovered from customers should be proporiional ro use and costs of service of each customer or
customer class ” Citing MWD’s April 5, 2010 response to public comment, BWA disagreed tha
there would bz no cost impact of recovering costs through either the supply component or the system
access rate, BWA went on 1o write, “Because different member agencies take different water services
and are nol charged the same combination of unbundied rates and charges, the 1013l cost of water
differs by member agency.” We concur with BWA s assertion Because MWD’s customers do not
use the same bundle of services and do not have consistent base and peak water demands, the
existing rate struclure, which aliocates supply costs to the System Access Rate (lransportation rate)
does not evenly impact all customers. Moreover, becanse MWD applies the System Access Rate and
Water Stewardship Rate to both delivered supplies and wheeled water, the Water Authority i3
disporticnalely charged for services.

&
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BWA specifically addresses a key concern with the Water Stewardship Rate, stating that the recovery
of these supply related costs through a transportation charge “neglests two key facts: (1) MET is not
abligated to pravide transportalion services it cannot provide due to a lack of capacity, and {2) MET
has had subsiantial available capacity in its facilities to deliver water and fully expects {o have that
capacity available in the future years it has forecasted.” MWD has not substantiated thay the Waler
Stewardship Rate provides any capacity benefit for its transporiation sysiem nor provides a
proportionate benefit to member agencies using MWD facilities to transport water.
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SECTION II: PROPOSED 2013 - 2014 RATES

AND CHARGES PLAN

As with the current rates, we do not believe that the proposed 2013 and 2014 rates and charges
adhere to the equity and proportionality requirements as defined under Proposition 26 or to industry
standard rate setling principles.

The following chapter briefly discusses the rate selting concepts presented by MWD staff in their rate
proposal, addresses the allocation methods and approaches, and then provides commentary on each
of the proposed rates and charges. Finally, the chapter also addresses system peaking costs.

A.  RATE SETTING CONCEPT

MWD delineates a four step rale sslting process as follows:
¢+ Sfep 1~ Development of Revenue Requirements

¢+  Step 2 - ldentification of Service Function Costs

4 Step 3 ~ Classification of Casts

%+ Step 4 — Allocation of Costs to Rate Design Elements

These four steps as identified within the January 2012 Board Action report are reasonable and adhere
{0 an appropriate rate setling process. However, the allocations and resulling rates do not adhere 1o
appropriate rate setling rules, which will be delineated within this report.

B. RATE ALLOCATION

The allocation process consisis of two distinet parts: allocation to functional calegories; and recovery
of cost based on funclional usage. The 2013 and 2014 rale preposal nates that a “key goal of
functional allocation is to maximize the degree to which rates and charges reflect the costs of
providing different lypes of service. For functional aliocation to be of maximum benefit, lwo crileria
must be kept in mind when esiablishing functional categories.

i
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# The categories should correlate charges for different rypes of service with the costs of providing these
different (ypes of service; and

# Each function should include reasenable bases by which costs may be allocated.™

We concur with this conceptual standard and believe the philosophy is consistent with sound rate
making principles. Moreover, we concur that the basic allocation functicns, as presented by MWD,
are also reasonable. We do not, however, believe that the actual allocations adhere t¢ appropriate or
reasonable allocations and cost recovery. Additionally, while the aliccation specifically applies costs
to fixed and volumetric categories, the rates and charges do not reflect this allocation, instead
recovering cost primarily based on a per acre-foot (i.e,, volumetric) charge.

As directly described and defined in the 2013 and 2014 rate proposals, MWD aliocates costs to cight
(8) categories as follows™

#  Supply - This function includes costs for those SWP and CRA facilities and progrars thai relate 1o
maintaining and developing supplies to meet the member agencies” demonds. For example,
Metrapolitan’s supply related costs inciude invesimenis in the Conservation Agreemeni with the
Imperial Irrigation District and the Palo Verde Irrigation District (PVID) Program from the
Colorade River supply programs. The SWP programs include transfer programs such as Kern Della
Program, Semitropic Water Storage Program, Yuba Accord Program, and the Arvin-Edison Water
Storoge Program. Cosis for In-basin programs within Metropolitan 's service area, such as
Proposition: 13 are also included.

¥ Conveyance and Agqueduct — This function includes the capital operations. mainienance, and
overhead costs for SWP and CRA facilities that convey water through Metrepolitan's internal
distribution system. Variable power costs for the SWP and CRA are wiso considered to be
Conveyance and Aqueduct costs but are separately reported under a “power” sub-funciion.
Conveyvance and Aqueduc! facilities con be disiinguished from Metropohian's other facilities
primarily by the fact that they do not lypicelly include direct connections lo the member ogencies. For
purposes of this study, the Inland Feeder Project functions as an extension of the SWP East Branch
and is therefore considered ¢ Convevance and Aqueduct facility as well.

% Storage ~ Storage cosis include the rapital financing, operaiing, mainterance, and overhead cosits for
Diamond Valley Lake, Lake Mathews, Lake Skinner, and five smaller regulatory reservoirs within the
distribution system. Metropolitan’s larger storage facilities are operated 10 provide (1) emergency
storage in the event of an earthquake or similar system outage: (2} drought siorage that produces
additional supplies during times of shortage. and (3) regulaiory storage lo balance system demands
and supplies and provide for operating flexibility. To reasonably cllocate ihe cosis of storage
capneiyy among member agencies, the siorage service function is categorized into sub-functions of
emergency, drought, and regulatory storage.

& Treatment— This function includes capital financing, operating. maintenance. and overhead costs for
Metropolitan’s five trealment plants and is considered separately from other cosis so that Ireated
waler service may be priced separately,

% Distribution — This function includes capilal financing, operating, maintenence. and overhend costs
Jor the “in-basin” feeders, canals, pipelmes, laterals, and other appurtenant works. The “in-basin

* Metropotitan Water Districr of Southern California Fiseal Year 2012/13 Cost of Servige, dated Desember 2011

Aztac%zmen: 2, page 8.
I Metropolitan Water District of Southern California Fiscal Year 2012/13 Cost of Service, daied December 2011,

Attachment 2, page 8 and §.
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Jacilities are distinguished from Convevance and Agueduct facilities at the point of connzgeiion to the
SWP, Lake Mathews, and other major wrrouis along the CRA facilifies.

& Demond Management ~ 4 separate demand management service function has been used to clearly
identify the cost of Metropolitarn’s investments in local resources like conservation, recyeling, and
desalination.

& Administrative and General (A& G) — These costs occur in each of the Groups® deparimental budgets
and reflect overhead costs thar cannot be direcily functionalized. The cosi-of-service process
allocates A&G costs 1o the service functions based on the labor costs of non-A&G dollars allocated
o each funciion.

s Hydreelectric - Hydroelectvic cosis inciude the capital financing, operating, maintenance, and

overhiead costs Incarred to operate the 16 small hydroelectric pianss located throughout the water

distribution system.

B.1 Key Considerations

In its description of functions, MWD clearly distinguishes between “conveyance and agueduct” and
“distribution”™, However, as illustrated below, the allocation calculations comingle these costs insiead
of distinguishing them.

MWD has taken an unduly simplified approach to the cost allocation process, in large part based on
the contention that data is not available to perform a more sophisticated snalysis. As the largest water
agency in the United States, MWD has significant access to the leading engineering, financial, and
information technology firms. MWD does have a hydraulic model of its system thal they should be
able to use to evaluate capacily reguirements for an individual customer based on average, peak year,
and peak month usage patterns. Rafielis Financial Consulting concluded in 1999 that the accounting
system did not provide adequate detail to develop a more sophisticated allocation. The decade lag has
provided ample time to consruct a more defensible approach. However, even with is current
simplified approach, MWD should more appropriately allocate supply costs within its rates and
charges.

Finally, the cost allocation that is presented in the 2013 and 2014 rates and charges proposals is only
partially followed. The rates are purported to use the following five classification categories:

% Fixed demand costs

¢ Fixed commodity costs

¢ Fixed slandby cosis

# Variable cornmodity cosis

%  Hydroelectric costs

While costs are allocated {0 these categories, the rares do nol reflect distinctions between fixed and
variable costs, Moreover, costs are almost exclusively recovered on a per acre-{ool basis regardiess
of usage pattern or recognition of the cost to maintain system capacity for anmual peak usage, which
creates a significant revenne risk for MWD and requires users with more constan! year-lo-year
demands to fund reserve capacily for users with sporadic amnual demands that use the MWD
facilivies as a back-up supply source to mee! their own peak year demand requirements, MWD is
highly susceptible 1o revenue {luctuations because of this rate structure.
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C. RATES

The rate calculations are premised on MWD selling and wheeling 1.65 million acre-feei per year in
2013 and 2014, This is slightly lower than the stated 1.70 million acre-feet described in the
introduction of the rate proposal. Additionally, the supply rates assume that 1.45 MAF of Tier |
water witl be sold. Finally, the MWD analysis assumes that approximately 0.95 MAF of water will
be treated.

C.l Water Supply Rate

The supply rate purports to collect the to1al cost of MWD supplies, which include water imporrad
from the State Water Project and through the Coiorado River Aqueduct. The total allocated supply
costs are osrensibly recovered over 1.45 MAF, net of the Water Authority water secured through the

HD transfer.

The current 2012 rate is $95 per acre-foot for Tier | water and $290 for Tier 2 water. The Tier | rate
alse inchudes an additional $69 per acre-foot Delta Supply Surcharge (DSS), for 2 total of 3184
MWD staff has proposed suspending or eliminating the DSS under the new rate structure. The
proposed rate for 2013 would increase from its current level of 395 per acre-fool to §149 per acre-
foor and then to §157 per acre-foot in 2014, resulting in an overall decrease in MWD’s supply
charges with the sunset of the DSS. Additionally, the Tier 2 rate would remain constant over the next
two years at 3290 per acre-foor.

Review Consgiderations

The water supply rate is intended to recover the cost of MWD's water supplies, including imported
water supplies from the State Water Project and Colorado River. However, MWD proposes to
reassign nearly 1 billion in SWP relaled costs 1o the System Access Rate and System Power Rate
between 2013 and 2014, These charges are imposed as a charge for ransportation as applied 10 ali
waler that flows throngh MWD facilities, including water wheeled or transported from third parties.
MWD also proposes 1o recover approximately $136 million through the Water Stewardship Rate
during this same timelrame. While these Water Stewardship Rate revenves are earmarked for local
water sopply development, the charges are applied as a transportation rate and charged even for
wheeling or transportation of third party water. We concur with the BWA 2010 findings that this
constitutes the misallocation of supply charges and believe that this does not meel the proportionality
requirement of sound rate making principles as required by the California Constitution, Article XHI
C, § 1{e) (Proposition 26).

C.2  System Access Rate (SAR)

The SAR is a volumetric system-wide rate levied on each acre-foot of water that moves through the
MWD sysiem, including hoth MWD supplied and wheeled water. The SAR purports to recover the
cost of conveyance and MWD’s distribution system, aod sopply related costs. The probosed rate for
2013 would increase from its current level of $217 per acre-foot to $228 per acre-foot znd then 1o
3247 per acre-foot in 2014. Current estimates indicate that the SAR revenue requiremem will be
about $374 million in 2013 and 3408 million in 2014,

Review Considerations

Az with the System Power Rate (discussed below), the SAR recovers supply related costs in
contradiction to the slated purpose of this rate, which is designed to recover casts to physically move
water through MWD's system, net of its power costs. This creates a significant and disproportionate
cost burden on the Water Authority and other agencies wishing to transport third party or local
supplies using MWD {acilities, because the charge is apphied to all water moved in its system, not
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Jjust MWD provided water. Of the nearly $1 billion dollars of the SWP supply costs that are applied
to transporialion charges in 2013 and 2014, $380 million will be collected through the System Access
Rate, representing nearly 50% of the revenue collected through that charge,

C.3  Water Stewardship Rate (WSR)

The WSR recovers the cost of igvesiments in conservation, water recyeling, groundwater clean-up
and other local resource programs. The program is a supply augmentation program that helps offsel
imported water supplies. However, the charge is applied as a iransportation charge on all water that
passes thvough MWD facilities, including third party water supplies purchased by member agencies
and wheeied or transported through MWD facilities. MWD currently collecis 343 per acre-foot of
water sold and wheeled through its system. This rate is projected to decrease to $41 per acre-foot in
2013 and increase to $42 per acre-foot in 2014, collecting $67.5 million and $70.0 million,
respectively.

Review Considerations

As it is applied, the WSR is collected as a transporiation rale, rather than a supply rate. We believe
thar the rate is inequitable and does not meet the proportionality requirements; first, because it is
collected on all water that passes through MWD facilities, including wheeled or transported water;
and second, because the funds collected through the WSR are dispersed o member agencies
disproportionately. [n other words, not all member agencies benefit proportionally from subsidies
funded by the WSR and the Water Authority is excluded from thern. The WSR is recovered based an
the volume of water supplied 10 or wheeled on behalf of MWD’s member agencies. As sddressed in
the Barile Wells Associates” 2010 rate review, we also believe that recovering supply cost throngh a
transporialion rate deviates from sound rate making policy and disproportionately burden the Water
Authority.

In order to demonstrate proportionality of a given rate, an agency must be able 1o lustrale a
reasonable nexus between the charge and the service provided. The benefit can be both direct and
indirect and can be achieved over a reasonable time period, but must be clearly shown, MWD fails 10
demonsirate either that the Water Stewardship Rate provides a proportionate and direct benefit 1o the
Water Authority or that it provides an indirect, but tangible benefit. The WSR is levied as a
transportation rate. We found no evidence in MWE’s rale proposal that Lhese invesiments in Jocal
waler supplies ¢reate iransportation related capacity or transportation cost savings through avoided
capilal investment in its distribution or conveyance facilities. Moreover, due to nearly 40% reduction
in water demands from its peak annual demands, MWD currently has, and has for some time had,
excess pipeline capacity. Absent evidence lo the contrary, it is reasonable to assume that MWD water
demands will cantinue to be impacted due to the SB X7-7 Water Conservation Acdt, local agency
supply development, and increasing water rates. Major water providers throughout the weslern
United States continue to experience waler demand reductions. Finally, as of Avgust 2010, MWD
determined that the Water Autherity is no longer eligible {0 receive funds collected through the
WSR." In spite of this action, MWD continues 1o collect the WSR charge on all waler supplies to and
wheeled on behalf of the Water Authority. Thus, the Waler Authority and the region it serves is
paying for a service it is barred from receivirig. This violaies indusiry practice, as summarized above.

Since the implementation of the W3R, MWD has mainfamed detailed audit records of the money
collected and the program investments, including conducting periodic andits of local agencies
receiving subsidy payments. The Water Authority’s review of the payments concluded that they have

* Avgust 2030 Board action.
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contributed significantly more money through the W3R than has been retumed in program or other
benefits. As such, MWD has not demonsirated that the WS8R provides a fair and equitable
refationship to the burden impased on and beneflis received by the Water Authority from WSR local
supply investments.

C.4 System Power Rate (SPR)

The §PR purports fo recover costs for pumping water through MWD facilities. The SPR 13 charged
on each scre-foor of water delivered, including wheeled water. The charge aggregales water suppiy
power costs and internal distribution costs. The fee is proposed to increase from $136 per acre-foot! to
£190 per acre-foot in 2013, then drop 10 8164 per acre-foot in 2014,

Review Considerations

The System Power Rate recovers the cosis of encrgy pumping water through the MWD facilities, as
well as supply charges by the California Department of Water Resources for SWP supplied water
delivered to MWD through a system that MWD does not operate nor own, SWP cosis are exclusively
supply related costs and should be recovered lhrough a supply charge. The system power rate is
applied to all water transported by MWD on a per acre-foot basis, including third party supplies
wheeled using the MWD system. Of the nearly 31 billion dollars of the SWP supply costs that are
applied to Lransportarion charges in 2013 and 2014, $522 million will be collected through the
System Power Rate.

It is impoTtant to note that, by secuving third party supplied water that is transported through the
CRA rather than importing more water through the SWP, the Water Authority has enabled MWD to
avoid significant SWP power costs. However, based on the rate struciure as propesed, the Water
Authority is still burdened with paying for 2 portion of the remaining SWP power cosis for which
they do not receive any benefit.

C.5 Treatment Surcharge

MWD has proposed an increase in the treatment surcharge from $234 per acre-foot in 2012 to $260 per
acre-foot in 20013 and $302 per acre-foot in 2014. The treatment surcharge is a system-wide volumetric
rate set 10 recover the cost of providing treated water service. As noted in the rate proposal, the treatment
surcharge revenue requirement is expected to be about $244 million in 2013, almost 18 percent of the
total revenue requirement. The treatment surcharge is intended to recover afl cosls associated with
providing treated water service, including commodity, demand and standby related costs. Significant
capita} improvements at Merropolitan’s five treatment planis, such as the Quzone Retrofit Programm and
improvement programs ai all five treatment planis result in additional capital financing costs being
allocated to 1he treatment surcharge.

Review Considerations

The cost allocation plan atiempts (o isolate treatment related costs, inciuding overhead and support
cosis, and (o collect these costs on a volumetric basis. The limifed information contained within the
rate proposal and annual budget is insufficient to be able 1o validate the reported treatment plant
costs, With the ozone reirofit program and ofher capital improvements, it appears reasenable that the
treatment surcharge would continue to increase. As with the operation of cther parts of the MWD
system, treatment plant cosis are substantially fixed, with minimal variable expenditures, such as the
costs of pewer and chemicals.
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C.6  Capacity Charge

The capacity charge is assessed based on a three-year rolling average of peak day demands between
May 1 and September 30. The charge is iniended 1o pay for the cost lo provide seasonal peak
capacity in storage and distribution facilities. MWD inlends this charge o encourage local agencies
to increase local supplies o meel peak demands and to shift demands into lower usage months
between October and April.

Review Considerations

The capacity charge recovers a minimal cost. {n concept, the capaciy charge could be an effective
mechanism lo influence local agency behavior. However, oply a2 small portion of the cost of
providing this capacity s vecovered. As noted in the pesking discussion below, MWD should price
usage wilh respect to seasonal peaking and annual variability of water demands to fully accounmt for
the cost of standby supplies and capacity. Doing so would beter serve MWEs stated goals and more
closely adhere 1o indusiry-standard rate making practices.

C.7 Readiness-to-Serve Charge
The costs of providing standby service, such as emergency storage, are recovered by the RTS. The RTS is

based on a ten-year year rolling average of annual firm dermands and wheeled water, with the exception of -

the Water Aurthorily exchange, the volume of which is excluded from the caleulation.

Review Considerations

MWD relies on a simplifving assumption and incorporates all anneal firm demands including
wheeling and exchange supplies. As noted, the readiness-to-serve charge is for emergency storage,
not for the transportation of water through its facilities. Consequently, internal and external warer
supplies shouid be treated separately.

After review of the cost allocation, it is clear that a large portion of emergency storage and some
SWP costs are recovered through the RTS. These costs should not be collecied from member
agencies wheeling or transporting third parly water as those zcrivities do not purden or impact and
are unrelated (o benefils associated with the benefits of the RTS. An appropriate charge would
exclude these costs for wheeled or transported third party water.

C.8 Replenishment Rate

The replenishment rate is a discounted rate for surplus system supplies available for the purpose of
replenishing local storage. The 2013 and 2014 rates and charges proposal suspends this rate discount
and stales that staff will present options to the Board in the future,

Review Consideranens

Al rates and charges for ongoing waler services must demonstrate a cost of service foundation. We
were unable to find substantiating information for the cost basis for this existing discount. From a
cost of service perspective, any such discount should be based on a transparent and traceable avoided
cost or henefit to vsers as defined and supported by an engineer’s report. The 2013 and 2014 rates
and charges proposal suspends this rate discount, Absent such justification, it seems an unwarranted
benefit to some customers at the expense of others.

D, WHEELING COSTS

MWD charges imposed on member agencies {or wheeling or transportation of third party water far
exceed the costs agsociated with providing those wheeling or transportation services, due to MWD's
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incorporation of extraneous costs into the wheeling charge and thus violate statufory, nolicy and
indusiry standards. Under the Exchange Agreement, the Water Authority transpons third party water
supplies through MWD facilities. As a result of the current rate allocation practice of recovering
supply related costs through transponation rates and charges, the Water Authority, and any other
agency receiving services from MWD for transponation of third party supplies, is overcharged and
pays a rate that exceeds the cost of the service provided.

MWD could consider charging a fair and reasonable charge for the use of the Colorado River
Agqueduct and transmission facilities. Pumping and other direct operational costs would alse apply.
The struclure could contain both fixed and variable cost components, sllowing MWD 1o recover a
fair cost for facilities. Reasonable recovery would recognize facilities funded by Water Authority
contributions made through ongoing rates and direct payments in order 10 ensure that there is no
double-charging. This would erable all system users to benefit from the sharing of eppropriate and
related cosls through 2 valid wheeling charge, while avoiding subsidy of those users through the
inclusion of inappropriate costs in that charge.

E. SYSTEM PEAKING AND EQUITABLE COST RECOVERY

MWD is highly dependent upon variable rate revenues for the operation of its system, while most of
the annual expenditures are fixed and do not vary with consumption patterns, This creates revenue
volatility and risk, as MWD has experienced over the past few years. Water demands on MWD
continue to fnctuate and diminish due to conservation measures, price elasticity at the local retail
level, mandatory water curtailments, weather patterns, member agencies’ own local supply conditions
and annual demand patterns, as well as other factors. These factors have caused MWD to sharply
increase the unit cost of water in recent years.

It is clear from the consumption profiles over the past ten years that anpeal water demands by
individual agency can vary widely. Moreover, the current rate structure does not adequately address
annual peaking withia the system, including ‘roll-on/roll-off” users that use the MWD system as a
supplemenial source of supply in dry years ot other times of need. Unaddressed, this constitutes 2 de
facto subsidy of customers with significant demand peaks and annual fluctuations by those agencies
with constant demande. This issue was raised during MWD’s initial rate setiing process, but not
materially addressed as pan of the proposed rate plan and is not addressed in the rates propased for
2013 and 2014.

The following table illustrates average and peak water deliveries {including sales and wheeling) for
the 10 year period between 2001 and 2010. Additionally, ratios of the peak year to average year
water deliveries and standard deviation 1o average vear water deliveries are shown in Table 1 in
arder 10 llustrate relative variahility of member demands.
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VTV VUSRI SUNDNUIE FORIHUROUIE S SIS SO SRS ST

- Viglues rounded to the nearest 100 AF

® Standard deviztion of average annual deliveries {including sales and wheeling) divided by average sales

| Anaheim 2500 31,300 [ ga#00 | 137 | 0.23 5
BeverlyHills | 12400 % 360 | 1200 | Lo | 008 |
" Burbank 13,400 ; 16,000 i 2600 | 119 013 |
Catleguas | tiede0 ] 13n400 | 13000 | R} 0.07 g
Central Basin ’ 24,900 J 119,200 z 1300 | 1.40 0.26 ;
Compton 3,000 3,500 900 1.30 0.8 ;
Eastern | 04,000 | 136500 | 32,800 1.32 § 0.14 ;
Foothill oo | s 20 |1 | en |
Fullerton § 12,500 | a0 | 5300 | laz 0.32 ;
Glendale E 22,900 ; 29,100 j 6,200 ; 1.27 0.14 '
. Inland Empire ‘ 76,500 ; 96,300 20,300 * Ly 0.12
Las Virgenes 23,200 i 27,100 % 3,500 s 117 ! 0.09
Long Beach 40,900 ; 47,500 i 6,600 116 | 0.15
TLosAngeles | 250 | 4470 | 102200 | t3b | 0
MWDOC } 283,100 § 360,600 : 71,500 1.27 0.16
| Pasadena 23,300 g 25,500 I 2,700 g 1.0% s 0.08
San Diego 603300 | 667,900 | 64,600 | Lit f 0.69
San Fernando g 300 % 900 % 600 i 3.0 1.16
San Marino E 1,000 § 1,600 g &40 1.60 0.46 '
Santa Ana E 15,600 f 22,000 ; 6,400 1.41 035 wwé
Santa Moniea 12,700 I 14,400 % 1,700 2 1.13 e 0.08
Three Valleys 75200 | 89700 T a0 T 613
- Torrance om0 | a0 | ase | wiz | oss |
; gzg‘:iﬁm 44,000 75,600 31,600 172 0.55
. West Basin 140,100 150,400 r 10,300 o7 M oo
 Westers MWD 92,300 lsie0 | 2280 | L2 o018
|

£ FCS GROUP
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In response to the 2012 Remarketing Statement for the 2011 Series A-] and A-2 Water Revenue
Refunding Bonds, the Water Authority specifically noted its concern regarding the risk of unknown
water demands and sales. These concems centered on two factors — overall waler demands relative to
investment in redundan! capacily; and unpredictable annuatl peak demands and resulting instabihties
of revenues.

As 3 function of the rate setling process, MWD assigns costs to four cost classification categories as
follpws:

+ Cammodity - Costs generally associated with meeting average demands,

+ Demand — Costs incuired to meet peak demands.

% Stapdby - Costs incurred 1o engure system reliability during emergencies.

+ Hydroelectric ~ Costs and revenues associated with hydroelectric production.

In an aliempl to provide an order of magnitude estimate of the valve of MWD’s peak demand
capacity, an allocation of the fixed assel records was developed. Based on this allocation, the
investment is estimated to be roughly 33 billion for peak demand capacity, The appropriale recovery
of capital and operating costs related 1o these facilities conld easily represent hundreds of millions of
doilars per year.

An appropriate rate siructure would allocate the full cost of this capacity to and recover it from those
member agencies whose demand patierns require that MWD have this standby capacity available. In
contrast to the magnitude of the investment in facilities and supplies to provide capacily for peak
seasonal and annual demands, MWE's rates and charges will only recover between $26 million in
2013 and $31 million in 20t4 through the capacity charge, for peak season demands, and a minimal
amount of additional revenues through the current Tier 2 water rate. As a general construet, MWD’s
volametric rate structure allows agencies 1o “roll on and off” the system with little financsal cost to
those individual member agencies, and instead requires all system users to bear the cost burden for
standby capacity. In effect, MWD spends billions of dollars on drought insurance, but dogs not
require the beneficiaries of that msurance to pay for it until they actwally use it. Tt does so by
requiring other customers, whose demand is more stable, 10 subsidize those whose use of the MWD
system is highly variable. This disproportionately burdens member agencies with proportionally level
annual dersands.

F.  SUMMARY OF FINDINGS

As delineated within this report, we find that the proposed 2013 and 2014 rates and charges
disproportionately burden the Water Authority and any other system users who engage in the
transporting, or wheeling, of non-MWD water through MWD facilities. MWD has failed to
demonstrate that State Waler Project costs and costs related 10 its Water Stewardship program are
anything other than supply related. Consequently, these costs arg misallocated 10 MWD's
transportation charges. Additionally, MWD's rates and charges do nol adequately address the costs
of standby peak capacity, spreading these costs amongst all member agencies rather than establishing
a rate structore thal equitably recovers costs from member agencies requiring standby capacity to
meet peak annual and seasonal demands. MWD's failure 10 address these issues in Us rates and
charges also dispropartionately burden the Water Authgrity due 1o the volume of water # buys on 2
level basis.
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SECTION III: FINANCIAL IMPACTS

An agency may not, under California law, advantage one cosiomer class over another. Based on the
information presented above, we believe that the current and proposed rate structure does not adhere
to seund and equitable rate selting principles. As this is the case, the Water Authority has overpaid
for its share of services. The overpayments have both direct and secondary sconomic impacts to San
Diego County.

In the June 2010 Patition for Writ of Mandate, the Water Authority estimaied the annual overcharge
resulting from the 2010 and 2611 adopted rates and charges at over $30 miilion. With the proposed
2013 and 2014 increases in the MWD rates and charges, as well as increases in the Water Authority’s
wransfer volumes, the prospective overcharges will correspondingly escalate.

A. SECONDARY IMPACTS OF OVERPAYMENT

In prder to provide 2 range of impacts, we have constrocted a preliminary economic analysis vsing
IMPLAN, This analysis sofiware is widely used throughout the United States to evaluate the
consequences of economic transactions in a given geographic region. A glossary of {erms for this
economic analysis is included in Appendix A of this report.

This analysis of secondacy (additive) economic impacis is intended to provide a preliminary range.
These impacts, resulting from overcharging San Diego County for water transportation services, are
presented on a per 31 million basis. Additionally, recognizing that the econpmic impacis will differ
between residential customers and commercial and indusirial customers, {wo separate analyses were
conducted ~ impacts for each 31 million overcharged 1o residences; and impacis for §1 million
overcharged to commercial customers. Finally, the secondary impacts are additive to the base
overcharge amount, For example, for every $1 million in overcharges for water services, dollars that
would otherwise be available for residences in San Diego Counly, there is an additional $932.000 of
secondary economic aclivities and 6.92 jobs that would otherwise occur, creating a total primary and
secondary impact of $1.93 million.

This economic analysis is strictly illustrative in order to provide the reader with an order of
magnitude of secondary economic impacts and is not intended to be a comprehensive economic

analysis.

Al Overview

This memorandum provides a summary of the economic impact {indings regarding the “opportunity
cost” of the economic value to San Diego County residents and businesses when a portion of annual
wtitily charges are changed from expenses 1o income.  As part of this work task, FC8 GROUP
performed the following activities:
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¢ Compiled economic and demographic data for San Diego Coumry, using U.S., Census data and the
IMPLAN madel {see following paragraph);

¢+ Applied the IMPLAN model (o evaluate the anmual economic impacts from a realiocation of 31
miliion in household and business expenditores to income levels; and

4  Summarized the results of the findings as a valuation of the “opportunity cost™ 1o residents and
businesses in San Diggo County in terms of jobs and valued added {gross domestic product).

The IMPLAN (Impact analysis for Planning) mode! is an economic analysis mode! devaloped by
MIG, Inc. that is used to guantify the direct and secondary (indirect and induced) economic effects of
changes in investment on local and regional economies. The IMPLAN model was originally
developed by the United States Department of Agricuhure (USDA) Forest Service in cooperation
with the United Stales Department of the Interior Bureau of Land Management to assist in land and
resource management planning, The IMPLAN model has been in use since 1979 and has evolved into
an interactive microcomputer program thai has become the national standard for economic impact
analysis, For more detailed information about the IMPLAN model, please visit www IMPLAN.com.

The IMPLAN model applies national, regional and countly data regarding business and household
purchases and expendilures for estimaling direc(, indirect and induced demand and transfer
payments, and economic aclivity measures.  Selecled economic activity measures include
employment, value added, industry output, and tax payments 1o local, state and federal governments.

The IMPLAN data and accounis closely follow the accounting conventions used in the “Inpui-Quiput
Study of the U.S. Economy” by the Bureau of Economic Analysis (1980) and the format
recommended by the United Nations. The comprehensive and detailed data coverage of the enlire
United States by county, and the ability to incorporale user-supplied data and assumptions provide a
high degree of flexibility in terms of geopraphic coverage and model formulation. A complete list of
terms used in the IMPLAN model is provided in the appendix of this report.

The IMPLAN summary overview resulis for San Dizgo County are displayed in Table 3. As of 2010,
San Diego County bad 2 gross regional product (valne added} amount of §175.5 billion in 2010; and
had 3,076,745 residents; [,083,121 households; and 1,832,144 workers.
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Table 3. I‘viPLA‘\? Summary Ouiput Results for San D;eue} Caunty, 2919

Value Added Final Demarsd
mwfga Co:m;wkm 556 230,574,928 Gﬁgums: sﬂ%mma;g
il i £12933 333 55¢  Rutelacs Govmninent” SR N2
Cther Sroperty Type rcome, S MIAIBBD  Pederst + SELIILB00.618

Indrect Business T S18.968 202 275

Totad Vaion Added: SIBABIBIN  Tog Froa Dwond: - SISAERITLI

SR

;ws ?efmai incame.
el Srploymnert
Wﬁm~ e
w’«sheaé&mm Mmt
PW&"
Tetn! Liastholds:
SAyersgn Househiois Incoms:

Ve Ploves blathod:
Mudef Stabusy

Arvax inthe Model
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A.2  Economic Impact Analysis of the Opportunity Cost to Households

To beiter understand the annual economic impact from reduced houschold wtility expenditures that
would result from appropriate MWD rates, FCS Group vtilized the 2010 IMPLAN model for San
Diego County with adjusted 2012 dollar escalation estimates. The analysis was conducied as a
sensitivity analysis to show the impact of §1 million in annual spending increases that could oceur if
household income was redirected from local government (Le., MWD) rates and charges 10 general
spending categories.

The resulting economic opportunity analysis indicates thar for every 31 million in additiona}

housshold income, San Diego County residents would spend approximately $932,600 in the local and

regional sconomy. This level of spending would hikely generate approximately $595,000 in value-

added (sometimes referred to as gross domestic product) and $319,000 in labar income. The labor

income expenditures would support or create 6.92 jobs (full and part-time workers). As shown in -
Table 4, over 40 economic sectors would benefit from this level of increased spending.
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Table 4. Economic Impact Analysis of $IM Opportunity Cost {0 $an Diego County Households

Sorted by Namber of Jobs ’5
413 | Food services and drinking places i o {'szs,gaz
394 | Offices of physicians, dentists, and other bealth practitioners | o046 | 838,767 §
360 f Real estate establishments I 028 : $48,144 ;
424 E Private household operations i 0.25 $2,434 5
397 | Private hospitals | 024 | s21,505 |
324 E Retail Stores - Food and beverage l 0.24 g $11,568 ;
198 z Nursing and residential care facilities g 0.23 § $9,324 ?
319 . Wholesale trade businesses i 0.23 5? 332,289 E
329 E Retail Stores ~ General merchandise é 0.23 g 511,040 f
356 g Securities, commadity conlraels, investments, and related activities i 020 | 85226 1
192 E fcr;;iiies junior colieges, colleges, universities, and professional i 0.15 $6,989 f
355 g Mondepository credit intermediation and related activities % 0.i4 E $12,708 ;
120 5 Retail Stores - Motor vehicle and parts g 0.14 $9,120 j
327 | Retail Stores - Clothing and clothing accessories Io013 | 34888 |
33 ! Retail Nonstores - Direct and electronic sales E 0.13 f $4,579 E
400 Individual and family services i 013 ! $3,540 E
330 | Retail Stores - Miscellaneous ol | s
425 E Civic, social, professional, and similar organizations ? 0.1 E $4,026
106 5 g;tf;i;ci ?::S diagnostic labs and cutpatient and other ambulatory % o.11 $9.772
382 Employment services 010 »» $3,642
419 Personal care services B L009 g $3.671
367 Legal services oo sz
388 Services to buildings and dwellings ) 009 | $3032

' Retail Stores - Health and personal care T oos [TV

325
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Sorted by Number of Jobs

357 | Insurance carriers 008 | s16667
401 % Comn?gni{y food, ?musing, antd other relief services, inchuding 0.07 ; $1.653
| rehatnlitation services §
323 E Other private educational services 0.67 g §2.547 ﬁ
B 414 § Automotive repair and maintenance, except car washes f 0.07 5 3,879 WI
154 } :izr;?:;a;y authorities and depositary credit intermsdiation ; 0.07 $14,547
399 g Child day care services E 0.06 ; $1,895 |
409 | Amusement parks, arcades, and gambling industries 3 0.06 $4,002
424 3 Grantmaking, giving, and soeial advocacy arganizations 6.06 $2481 §
323 ; Retail Stores - Building material and parden supply 0.06 $3,767 §
391 j Private elementary and secondary schools ; 0.06 ; $1,581 E
328 f Retail Stores - Sporting goods, hobby, book and music 0.06 $2,133 %
395 | Home health care services eos | s23m1
411 f Hotels and motels, incleding casino hotels i 0.05 ' $3,706 %
432 i Other state and local government enterprises ; 0.05 [ $4,119 ;
; Other Mise. Sectors l (31 5234708 E
§ Total T ser | ssesa10 §

" reftects full- and pari-time employment

i

{ax paymenis.

“annual impacts include: employee compensation, proprietor income, other business income and siate/iocal

GROUP. Results shown are in 2012 detlars.

Source: Mf‘nnefoza IMPLAN Group, Inc.» 2010 JMPLAN;;;?&} JSor San Diego County, analysis by F C.é

A3 Economic Impact Analysis of the Opportunity Cost to Businesses

To better understand the annual economic impact from reduced business utility expenditures, FC§
Group wtilized the 2010 IMPLAN model for San Diego County with adiustad 2012 dollar escalalion
estimates. As with the residential analysis, an analysis was conducted to show the impact of $1

%% FCS GROUP

e fesgranp o

SRR ———



San Diego Coundy Woler Authonty MWD Cost of Service Role Review
Maren 12, 2012 poge 24

million in annual spending increases that covld occur if business income was redirected from local
government (L.e., MWD) rales and charges to general spending categories.

The resulling economic opportenity analysis indicates that for every 3Imillion in additional business
employee and proprietor income, San Diego County employees and businesses would spend
approximately $763,000 in the local and regional economy. This level of spending would likely
generate approximaiely $491,000 in value-added {sometimes referred 10 as gross domestic product)
and $261,000 in labor income. The labor income expenditures would support or create 5.72 jobs (full
and parl-time workers). As shown in Table 5, over 60 economic soctors would benefit from this
level of increasad spending.

Table 5, Economic Impact Analysis of $31M Opportuniiy Cost to San Diego County Business
Employees & Proprietors

Sorted by Nuinber of Jobs )
413 ! Food services and drinking places 0.62 [ §22,537
394 } Offices of physicians, dentists, and other heéith praclitioners 0.37 ; 331,007
426 § Private household operations 0.22 32,123
324 E Retail Stores - Food and beverage 0.21 | $10,05%
360 | Realesiate establishments 020 | $34,773

39 | Wholesale trade businesses 020 828,010

;
i
f
i
§
!
;
|
;
i
i
|
!
%
|
|

329 | Retail Stores - General merchandise 020 | $9,600
397 3 Private hospitals | 0.19 | 516615
308 Nurséng and residential care facilities 0.18 g $7,337
356 ? Securities, commodity contracts, investments, and related activities g.17 $4,3Gi
320 i Retail Stores - Motor vehicle and parts a 0.12 % §7,927
355 | Nondepository eredit intermediation nd related activities | 0.12 | $10,698
327 | Retail Stores - Clothing and clothing accessories | ea2 $4250 |
331 Reta#l Nonstores - Direct and electronic sales 0.12 $3.982 j
400 individual and family services oot $3,021
392 . :cin;iz;junicr colleges, ceiieg%;;iversitim, and professional % 0.16 ”$4‘7 ;: | E
330 Reail Stores - Miscellancons S o0 303
425 | Civic, social. professional, and similar organizations T o0 | suan N
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Sorted by Number of Jobs

i
106 zzf;i;c;”lv?::!s diagrostic labs and outpatient and other ambulatery 0;08 § $7.479 !
o 582 ) ; '/Erﬁpioymmt service# o GQSWWE $2,965 §
325 | Retail Stores - Health and personal care 0.07 Z | $4,425 3
367 é Legnl services § 0.07 § $9,872 |
388 Services to buildings asd dwellings (007 | 5251 §
419 E Personal care services ;007 ; $2,830
357 ; Insurance carriers | 007 ; $14,578
393 ‘ Other private educational services % 0.07 § $2,303 g
_ 402. § iﬁ‘ﬂi’;ﬁi :‘:Zi,fxmg’ and other relief services, including E 0.06 $1.412
391 ? Private elementary and secondary schools % 0.06 § 51,602 f
414 Ame;u.mté‘;se repair aﬁd nﬁainicnance, except car washes I 0.06 | $3.219 %
399 5 Child day care services t . 0.06 % S1659 |
354 3 I::f:r;zifg authorities and depository credit mtermediation ! 0.06 $11.735
409 ? Amusement parks, arcades, and gambling industries ; 0.05 E $3,132 :
323 | Retail Stores - Building material and garden supply 008 § $3,273
424 f Grantmaking, giving, and social advocacy organizations [o005 | s2,124 %
128 § Retail Stores - Sporting goods, hobby, book and music § 0.05 ? $2,029 g
g Other Misc. Sectors 121 $205,728 EE
| Total s | 3491303
. reﬂe&# ﬁz!i; and part-time emp!{}yﬁzem f E ;
2 annzzél impucts include: employee compensation, proprictor income, other brrsiﬁ;s income and siateftocal ; ;
lax paymenis, | Z

Source: Minnesota IMPLAN Group, Inc.; 2010 IMPLAN model for San Diego County, analysis by FCS E
| GROUP. Resulis shown are in 2012 doilars. :
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A4 Summary of Findings and Recommendations

This economic impact anslysis is iniended to provide a consistent method of comparing and
measuring the economic benefits on the San Diego County econcruy as measvred by employment,
income, value added and economic output. A summary of the economic impacis of induced
household and business spending on the local/regional economy is presented in Table 6.

Table 6. Econamic Impact of 31M Additional Spending in San Diégﬁ County

59

65 -

:; Employment’ i | é ;
Labor Income % $318,897 zg 5261,526 §
| Value Added® | sses210 | $491,323 ’
Output® LosonuTe | 8766227 |
Notes: | | —‘;

- " reflects full- and part-time employment.

% value added is commonly referred lo as gross domestic product, and includes:
employee compensation, proprigior income, other business income and statgflocal tax

POYMenis.

Source: Minnesota IMPLAN Group, Inc.; 2010 IMPLAN model for San Diego Counry,
analysis by FCS GROUP. Resufis shown are in 2012 dollars.

As noted zbove, while the IMPLAN model provides a method to quaniify economic impacts of
additional household and business spending attzibuted to changes in spending patterns; i is
recommended that the economic impact analysis be refined to also consider the following factors:

¢ Localfregional impazts in San Diego County associated with decreased revenues allocaled to
local/regional utility service providers; and

% Regional or state-level impacts associaled with reaflocaring utility costs from San Diego County to
other counties in California.
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Colantuono & Levin, PC
300 8. Grand Avenue, Sulte 27C0
Los Angeies, CA 90071

Micshae! G. Colaniuonc

MColartucho@CLLAW.US Main: (213) 542-5700
{830) 432-7359 FAX: (213) 542-5710
WWW . CLLAW.US

March 10, 2012

M. Jack Foley, Chairman and Members of the Board
Metropolitan Water District of Southem California
P.O. Box 54153 .

Los Angeles, CA 90054-0133

Re:  Proposed Water Rates to be Effective Januvary 1, 2013

Dear Chairman Foley and Members of the Board:

Introduction and Summary of Conclusions. I write on behalf of the San Diego County
Water Authority to express the basis of our conclusion that the proposed water rates that
Metropolitan’s staff recommends for Board adoption on March 12, 2010 do not comply with
industry practice or California law. This opinion is based on our review of the rates, Board letters
for the March 8% Board meeting and the January 24" workshop and attachments that purport to
justify them, and an exchange of letters between Metropolitan and the Water Authority dated
March 6% and 5™ respectively. We have also reviewed the Bartle Wells Associates
memorandum dated March 8, 2012 as well as our April 12, 2010 letter and the materials
referenced in that letter and the March 2012 Metropolitan Water District Cost of Service Rate
Review report from FCS Group. For the reasons expressed below, we conclude the proposed
rates do not reflect industry practice and are not consistent with the requirements of California
law. In particular, the rates as proposed do not meet Metropolitan’s legal obligation to adopt
rates which reflect the actual, reasonable and proportionate cost of serving each customer of
Metropolitan. Accordingly, we urge your Board to refrain from adopting these rates and to direct
Metropolitan staff to revise the proposed rates to address the issues identified in the Bartle Wells
memorandum, this lfetter, and correspondence and testimony provided by the Water Authority
prior to your adoption in 2010 of the rates now in effect.

Discussion. Metropolitan is legally obligated to impose, and claims that it has imposed, a
rate structure that reflects costs to serve its various customers that are real, reasonable, and
proportionate to the cost of service. This obligation derives from Metropolitan’s principal act,
Proposition 13 and statutes implementing it, Government Code § 54999.7, the common law of
utility rate-making developed by California courts and the requirements of Proposition 26, added
to the California Constitution in November 2010.

METROPOLITAN’S PRINCIPAL ACT. Water Code Appendix § 109-134 (West's) states that
Metropolitan’s rates “shall be uniform for like classes of service throughout the district™
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Metropolitan may not establish rates that discriminate between similarly situated customners.
Rather, Metropolitan’s rates must apportion costs equitably among its customers.

PROPOSITION 13 AND IT8 IMPLEMENTING STATUTES, Prop. 13 requires two-thirds voter
approval of “special taxes.” Cal. Const, art XIII A, § 4. The Legisiature implemented that
section by adopting Government Code § 56076, which states:

As used in this article, “special tax” shall not include any fee which does not
exceed the reasonable cost of providing the service or regulatory activity for
which the fee is charged and which is not levied for general revenue purposes.

Unless Metropolitan intends to obtain voter approval of its rates as special taxes, those rates must
comply with this exception to Proposition 13 and be limited to the “reasonable cost of providing
the service ... for which the fee is charged.” The courts have amplified this standard. Beaumont
Investors v. Beaumont-Cherry Valley Water District, 165 Cal App.3d 227, 234-35 (1985),
involved a challenge to a water connection fee imposed by the defendant district on the plaintiff
apartment developer. That court articulated the cost-limitation principle of Proposition 13 for
water rates and charges as follows:

Both plaintiff and defendant agree that the facilities fee enacted by defendant, if
reasonably related to the cost of the service for which it was imposed, would fall
within the scope of the “service” fee defined by Govemment Code section 50076,
and would thus lie outside of the definition of “special tax” as contemplated by
Proposition 13. Both agree further that defendant, a statutorily created irrigation
district, is within the ambit of Proposition 13.

Hence, the sole issue before us boils down to whether the record demonstrates
that the facilities fee sought to be imposed by defendant does or does not “exceed
the reasonable cost” of constructing the water system improvements contemplated
by the Dustrict. Such a showing would require, at the minimum, evidence of
(1) the estimated construction costs of the proposed water system improvements,
and (2) the District’s basis for determining the amount of the fee allocated to
plaintiff, ie., the menner in which defendant apportioned the contemplated
construction costs among the new users, such that the charge allocated to
plaintiff bore a fair or reasonable relation te plaintiffs burden on, and
benefits from, the system. (Aills v. County of Trinity, supra, 108 Cal App.3d at
pp. 659-660, 166 CalRptr. 674; County of Fresno v. Malmswrom (1979) 94
Cal. App.3d 974, 983-983, 156 Cal Rptr. 777.) (Emphasis added.)

Thus, Metropolitan’s rates must not only be limited fo the “reasonable cost” of providing

services for which those rates are imposed, those rates must also “bear a fair or reasonable
relation to [each customer’s] burden on, and benefits from, the [water] system.” Accordingly,
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Proposition 13 requires that water rates be proportionate to the cost of service to each customer
just as does Metropolitan’s principal act. Other cases imposing this proportionate-cost standard
mclude San Diego Gas & Electric Company v. San Diego County Air Pollution Control District,
203 Cal. App.3d 1132 (1988) (regulatory fees must be proportionate to cost of regulating each fee

payor),

THE SAN MARCUS LEGISLATION. Adopted in the wake of San Marco Water District v. San
Marcos Unified School District (1986) 42 Cal.3d 154, Government Code § 54999.7 ap;)lies to
rates one public utility agency charges another “for any product, commodity or service.” As
relevant here, it has two principal requirements:

1. “Such a fee for public utility service ... shall not exceed the reasonable cost of
providing the public utility service”™ Id., subd. (a).

2. “A fee, mcluding a rate, charge, or surcharge, for any product, commodity, or
service provided to a public agency, shall be determined on the basis of the same
objective criteria and memoéolegy applicable to comparabie nonpublic users, based
on customer classes established in consideration of service charactenst:cs demand
patterns, and other relevant factors, Id., subd. (b).

Thus, Metropolitan bears the burden to prove, as discussed further below, that the rates it
charges the Water Authority do not exceed the reasonable cost of the services provided and that
its rates are determined on the basis of customer classes that reflect “service characteristics,
demand patterns, and other relevant factors.” This it has failed to do.

ComMMON LAW OF UTILITY RATEMAKING. Even before the 1978 adoption of Proposition
13, California law required utility rates established by local governments like Metropolitan to be
fair, reasonable, and proportionate to the cost of service. This body of judge-made, or common,
iaw includes Elliott v. City of Pacific Grove, 54 Cal App.3d 53, 59 (1975), which described the
pre-Proposition 13 rate-making standard in rejecting a demurrer to a challenge to a differential
sewer rate imposed on customers outside the defendant city:

[Wle conclude that plaintiffs have stated a cause of action. The complaint ...
alleges sufficient facts warranting judicial relief if such facts can be established at
trial. It is alleged therein that the ordinance in question sets a sewer service charge
for plaintiffs, who are users outside the city limits, at four times the rate set inside
the city limits without any proper basis for the differential. This is an allegation
that the sewer charge imposed on plaintiffs is unreasonable. There exists in
plaintiffs, as users of a public utility’s sewer service, a primary right that
they cannat be charged an unreasonable rate for such service and there rests
on the city, as a public utility, the corresponding duty not to charge plaintiffs
an unreasenable rate for such service. The complaint seeks to enforce
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defendants” obligation to charge a reasonable rate. Having stated a cause of action
it will be incumbent upon plaintiffs at trial to sustain the burden of showing that
the rates charged them are unreasonable and, therefore, discriminatory.
{Emphasis added.) ‘

Similarly, in Boynton v. City of Lakeport Mun. Sewer Dist. No. I, 28 Cal. App.3d 91, 94
(1972), the Court of Appeal reiterated that rates “must be reasonable, fair and equitable.” In
particolar, they “must be proportional and not in excess of the benefits received.” Jd at 95. “{IJf
the difference in rates is based upon a reasonable and fair difference in conditions which
equitably and logically justify a different rate, it is not an unjust discrimination.” 7d. at 97-98
quoting 12 McQuillin, Municipal Corporations, § 34.101, p. 231. Ultimately, the Boynion court
found irrational and discriminatory the defendant district’s practice of charging higher minimum
rates to commercial users with the same number of meters as other users charged less. /d at 98.
Thus, the pre-Proposition 13 common law of utility rate-making also requires rates to be
reasonable and non-discriminatory.

PROPOSITION 26. Unlike Proposition 218, Proposition 26 applies to water wholesalers, as
well as retailers. It has significantly altered the legal standards applicable fo Metropolitan’s
raternaking, yet Metropolitan has made no effort to augment the evidentiary basis for its rates to
acknowledge this new obligation. Thus the errors we pointed out in 2010 are more profoundly
obvious now. In essence, Proposition 26, Article XIIT C, § 1, subd. (e) of the Califonia
Constitution, defines all local government revenue measures as taxes requiring voter approval
uniess one of seven stated exceptions applies. The exception relevant here allows Metropolitan to
act without voter approval to establish:

A charge imposed for a specific government service or product provided directly
to the payor that is not provided to those not charged, and which does not exceed
the reasonable costs to the local government of providing the service or product

Cal. Const. art. XIII C, § 1, subd. (e)(2). Thus, for every charge Metropolitan imposes on the
Water Authority, it must show that it does not provide that same service or product “to those not
charged” and that the charges do not exceed Metropolitan’s “reasonable costs™ to provide that
service or product,

More impertantly, Proposition 26 substantially alters Metropolitan’s burden of proof in
disputes adjudicated afier the November 2010 effective date of the measure:

The local government bears the burden of proving by a preponderance of the
evidence that a levy, charge, or other exaction is not a tax, that the amount is no
more than necessary to cover the reasonable costs of the governmental activity,
and that the manner in which those costs are allocated to 2 payor bear a fair or
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reasonable relationship to the payor’s burdens on, or benefits received from, the
governmental activity.

Cal. Const. art. XIII C, § 1, subd. (e), unnumbered final paragraph. Thus, it is Metropolitan’s
burden to provide that the rates it charges the Water Authonity:

1. Arenot taxes on any legal theory;
2. Arenot “more than necessary to cover the reasonable costs” of service; and,

3. “[Tlhe manner in which those costs are allocated to [the Water Authority] bear a fair or
reasonable relationship to the [Water Authority’s] burdens on, or benefits received from”

Metropolitan’s services.

In sum, Metropolitan’s principal act, Propésition 13 and the statutes implementing it,
Government Code § 54999.7, the common law of utility rate-making, and Proposition 26 all
require Metropolitan to bear the burden to prove that its rates reflect costs of service that are:

1. actual;

2. reasonable;

3. proportionate to the cost of serving the customers which pay those rates and to those
customers’ benefits from or burdens on the service;

4. determined on the basis of customer classes that consider service characteristics,
demand patterns and other relevant factors; and,

5. do not charge the Water Authority for services or facilities provided to those who are
not charged. '

METROPOLITAN'S RATES VIOLATE THESE RULES, INDUSTRY PRACTICE AND PUBLIC
PoLicY. Metropolitan’s rates violates these legal requirements because, as opinions prepared by
Bartle Wells & Associates dated March S, 2010, Apnl 12, 2010, and March 8, 2012 and by the
FCS Group dated March 10, 2012 (“the Opinions”™) demonstrate, Metropolitan recovers most of
its cost of obtaining a water supply via the State Water Project (SWP) from rates that are not
charged solely in connection with obtaining Metropolitan’s supplies. Instead these costs are
allocated to Metropolitan’s conveyance and aqueduct service function and recovered through
rates imposed for the use Metropolitan’s conveyance system. Similarly, the Water Stewardship
Rate recovers costs that should be allocated to supply customters, but that are instead bome by all
customers, including transportation customers like the Water Authority. These improper rates -
have the effect of over-charging for transportation and undercharging for water supply.
Accordingly, this proposed rate structure does not comply with the duty to impose rates that are
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fair, reasonable, propertionate to the cost of service to sach customer, determined on the basis of
appropriate customer classes, and do not include charges for services or facilities provided to
those who are not charged.

Though the California Public Utilities Commission does not regulate public agency water
utilities like Metropolitan, its accounting guidelines for water utilities are nevertheless instructive
as to the reasonableness of Metropolitan’s allocation of its SWP costs, particularly in light of
Metropolitan’s claim that its rates have been peer-reviewed and reflect industry standard
practices. Uniform System of Accounts for Water Utilities (Cal. Pub. Util. Comm’n, 1955). Those
guidelines require a separate expense category for “Source of Supply Expenses,” which includes
an account for “purchased water.” Section 704 of those guidelines provides as follows:

A. Thas [purchased water] account shall include the cost at the point of delivery of
water purchased for resale. This includes charges for readiness to serve and the portion
applicable to each accounting period of annual or more frequent payments for the right to
divert water at the source of supply.

B. The records supporting this account shall be so kept as to show for each
supplier from which water is purchased, point of delivery, quantity purchased, basis of
charges, and the cost of water purchased.

Stated in essentially identical language is § 610 of the Uniform System of Accounts for Class A
Water Utllities (1996) published by the National Association of Regulatory Utility
Commissioners (NARUC), which requires separate cost accounting for water purchase costs, as
follows:

616,  Purchased Water

A This account shall include the cost at the point of delivery of water
purchased for resale.

B. The records supporting this account shall be so kept as to show for
each supplier from which water is purchased, point of delivery, quantity
purchased, basis of charges, and the cost of water purchased.

These NARUC standards are incorporated in the American Water Works Association’s Manual
M-1, Principles of Water Rates, Fees and Charges. Metropolitan claims to comply with both the
NARUC standards and the AWWA Manual. Yet, as the Opinions note, rather than identifying its
SWP costs as water supply costs, Metropolitan “functionalizes” purchased water costs into non-
supply accounts in a manrer which is not consistent with the AWWA Manual.
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Given the terms of the “November 4, 1960 Contract Between the Metropolitan Water
District of Southern California and the State of California Department of Water Resources for 2
Water Supply”™ as amended to date (“Metropolitan SWP agreement”), all the costs Metropolitan
pays the Department of Water Resources (DWR) for a water supply under that agreement should
be assigned to a “purchased water,” or Supply, account. Indeed, the very title of the Metropolitan
SWP Agreement suggests as much. Thus, Metropolitan’s practice of including its SWP costs in
its wheeling and exchange rates plainly deviates from industry standards.

Further evidence on this point is found in Raftelis, Comprehensive Guide to Water and
Wastewater Finance and Pricing, 2™ Ed,, 1993, pp. 168-69, in which Metropolitan’s own cost-
of-service consultant concludes that costs arising from water purchases, supply development, and
conservation are “supply” costs and not conveyarnce, transmission or distribution costs.

In an Apnl 5, 2010 memo, your General Manager and General Counsel admit that
Metropolitan treats its costs under the Metropolitan SWP Agreement just as it does costs for
maintaining and operating the Colorado River Aqueduct (CRA). The memo claims Metropolitan
may do so because it wheels some water through the SWP and cites Goodman v. County of
Riverside, 140 Cal.App.3d 900, 903-04 (1983), for the proposition that Metropolitan may
differentiate transportation and supply costs for service over the SWP. While we do not address
here the propriety of Metropolitan’s charges for wheeling service across the SWP, we note the
California Supreme Court’s conclusion that Metropolitan is merely a customer of the SWP in
Metropolitan Water District v. Marquandt, 59 Cal.2d 159, 201-202 (1963) (“The {Metropolitan]
does not obtain ownership of any facilities, ownership by the state being expressly provided for
[by the Metropolitan SWP Agreement].””) Thus, Metropolitan’s claims are unpersuasive and do
not justify its treatment of the amounts it pays DWR for imported water service as a cost of
transporting water across its own system within Southern California.

Charging some customers more than the cost of service determined under industry
standards and generally accepted cost allocation principles, and concomitantly charging other
customers less than the cost of service, amounts to a cross-subsidy between customers. Such
cross-subsidies violate each of the legal authorities identified above.

As the Opinions note, overcharging for some services and wndercharging for others also
distorts customers’ decisions to use imported water rather than reducing demand, conserving
water, developing additional local supplies and pursuing water transfers from agricultural and
other users. In so doing, Metropolitan’s rate structure frustrates the policy objectives of the State
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of California and the Metropolitan Board itself, as each has stated commitments to encourage
conservation,' the development of local water sources,” and the development of a water market.®

COUNTER-ARGUMENTS OF STAFF AND RAFTELIS ARE UNPERSUASIVE. Metropolitan’s rate
consultant concluded in an Apnl 6, 2010 Raftelis Report that Metropolitan’s rates comply with
California law because they are updated at least once every 10 years, as required by Government
Code § 54999.7. April 6% Raftelis Report at pp. 1 and 10. This is not correct. The rate-setting
standards of § 54999.7 and the San Marcos statute more generally require more than a oncé-a-
decade review of costs.” As discussed above, these standards require that rates be actual,
reasonable and proportionate to the cost of service. As the Opinions demonstrate, Metropolitan’s
proposed rates do not comply with these standards and the April 6™ Raftelis Report’s conclusion
to the contrary is both unsupported and unpersuasive. Indeed, that report concedes
Metropolitan’s capacity and readiness-to-serve charges exceed Metropolitan’s actual costs. April

6" Raflelis Report at pp. 2 and 14.

More generally, the April 6® Raftelis Report provides no explanation why Metropolitan’s
review of compliance with California law is limited to, “specifically Government Code
§ 54999.7 (requinng a COS study every 10 years).” The report thus suggests that compliance
with § 54999.7’s 10-year cost-of-service review requirement amounts to compliance with all
relevant provisions of California law. As descnibed above, California law demands more of

Metropolitan than this.

Similarly, the April 6® Raftelis Report claims Metrospolitan’s raies comply with its
principal act because those rates are sufficient to cover its costs,” reflect the costs of the District’s
major service functions and are uniform for like classes of service throughout the District. April
6" Raftelis Report at pp. 1 and 10. However, these bald statements are unsupported by

" The State’s commitment to promoting water conservation is steted at Water Code §§ 10608 and 10608 4, recently
adopted to irnpose 4 20% conservation standard on urban water providers. Metropolitan®s commitment is stated in
the justification for its 2001 rate structure. See, e.g., January 8, 2002 Board Letier 9-1 at page 1.

? Water Code § 10608(c) states the Legislature’s finding that “(c) Diverse regional water supply portfalios will
increase water supply reliability and reduce dependence on the Deita.” Metropolitan’s commutrpent to the
development of local water sources is stated in the Ootober [6, 2001 Board Letter No. 9-6 at page 2.

? Water Code §§ 109(b) and 475 state the Legislature’s support for water transfers and the development of a water
market. Metropolitan support for these goals is stated in the October 16, 2001 Board Letter No, 9-6 at page 2.

* Nor is it elear that Metropolitan has satisfied even this limited view of California law given that the cost of service
stady on which Metropolitan claims to rely is based on a study performed in 1998 — some 14 vears ago.

* This statement also appears to be false. As stated at note 5 on page 60 of the second sttachment to your February
14, 2012 Board Letter 8-2, the Metropalitan’s expenditures exceeded its revenues in three of the last four fiscal
years. This fact, combined with Metropolitan’s failure to track reserve use by rate component {(with one exception)
creates a significant Hkeltheod of cross-subsidies in that rate reserves asise from rate components that
disproportionately fall on certain enstomers — like the System Access Rate imposed on transportation services to
the Water Authority — while the benefits accrue to others —— like water supply customers of which the Water
Authority is but one.
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discussion or analysis and are rebutted by the Opinions. Moreover, the April 6™ Raftelis Report
concedes that Metropolitan treats SWP and CRA costs alike which, as demonstrated above,
neither law nor industry practice permits. /4. at 7.

Your General Manager and General Counsel also claim that Metropolitan’s Water
Stewardship rate is appropriately applied to transportation rates because the demand
management and local supply development efforts fimded by that rate lower the capiial costs of
the Metropolitan system for the benefit of all its customers and i1t is therefore approprniate that all
customers pay that rate. April 5 Memo at 3-4. This begs the question. It is not enough to show
that particular costs Metropolitan incurs benefit its customers. To bear its burden to defend its
rates, Metropolitan must also show what portion of that benefit accrues to each class of
Metropolitan customers, that its customer classes are appropriately defined, and that
Metropolitan’s rates fairly apportion costs to those who benefit from them Thus your Manager
and Counsel essentially admitted in 2010 that Metropolitan has not done the cost-accounting and
rate-design tasks required by industry practice and by law to support application of the Water
Stewardship rate to rates for water transportation. Given that you propose to act on essentially
the same record developed in 2010, with no effort fo address the new requirements of
Proposition 26, Metropolitan’s failure to comply with the law is now all the more obvious.

Similarly, the April 6™ Raftelis Report suggests that the water conservation and local
water supply development efforts funded by the Water Stewardship rate are properly charged to
water transportation customers because those efforts conserve capacity in distribution lines that
can be used for transportation. This reasoning, however, neglects two facts: first, Metropolitan 1s
not obligated fo provide transportation services that it cannot provide due to a lack of capacity;’
second, we understand that Metropolitan has not in recent years come close to its capacity to
dehiver water and does not expect to do so in the years it has forecasted; indeed demand for its
product is falling steeply. Moreover, the Opinions demonstrate that the record now before you
provides absolutely no basis to conclude that WSR programs have any benefit to Metropolitan’s
transportation function. Rather, Metropolitan has substantial excess capacity in its transportation
systems and the dearth of demand which makes that so is likely to continue, both as Metropolitan
better estimates it own future and as the Opinions suggest is likely due to State conservation
mandates, higher water rates generally, and the increasingly high cost of Metropolitan water as
compared to local alternatives.

Thus, Metropolitan need incur no costs to generate excess capacity in its system to
facilitate transportation for the Water Authority and others and therefore ought not to assign
costs to do so on the basis of water conservation efforts. Again, Metropolitan’s counter-
arguments are simply unpersuasive and insufficient to justify a rate structure that violates law,
industry practice, and public policy.

® Water Code FREIE
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Conclusion. As demonstrated above, Metropolitan®s proposed rates violate the legal
requirements of Metropolitan’s principal act, Proposition 13 and the statutes implementing it,
Government Code § 54999.7, the California common law of utility rate-making and Proposition
26. Those rates are also inconsistent with industry practice. The proposed rates fail to fairly
apportion SWP costs and the costs recovered by the Water Stewardship rate to reflect the actual,
reasonable and proportionate costs of the services for which those rates are imposed.

On behalf of the San Diego County Water Authority we urge your Board not to adopt the
proposed rates, but to instruet Metropolitan staff to propose a revised rate structure that complies
‘with California law and public policy as expressed by the Legislature and the Metropolitan
Board. As was the case with our April 12, 2010 letter to your Board, the review reflected here is
Himited to the matters upon which an opinion is &xpressed

Very truly yours,

ichael G. Colantuono
MGC:imge

¢:  San Diego County Water Authority
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San Diego County Water Authority

4677 Overland Avenue * San Diego, California 92123-1233
- {B58] 522-6600 FAX (858) 5226568 www.sdewa.org

April 26, 2012

Jeffrey Kightlinger, General Manager

The Metropolitan Water District of Socuthern California
P.O. Box 54153

Los Angeles, CA 90054-0153

Re:  Request for Negotiation under Paragraph 11.1 of the Amended and Restated Agreement
between the Metropotitan Water District of Southern California and the San Diego County
Water Authority for the Exchange of Water dated October 10, 2003 (“Exchange
Agreement™).

Dear Mr. Kightlinger,

On April 10, 2012, the Board of Directors of the Metropelitan Water District of Southern
California took final action to set water rates and charges, effective January 1, 2013 and January
1, 2014. As you know, the San Diego County Water Authority believes that the rates to be
charged to the Water Authority under the Exchange Agreement for 2013 and 2014 are contrary to
“cost of service” principles and applicable California law. The Water Authority presented oral
testimony and documents for inclusion in the record of the March 12 and 13 and April 9 and 10,
2012 meetings of the Finance and Insurance Committee and Board of Directors, which testimony
and documents stated the basis for the Water Authority’s objections to these rates. The Water
Authority has exhausted all administrative opportunities available to it pursuant to Metropolitan’s
public board process. The Water Authority is unaware of any further requirement or
administrative opportunity available to it pursuant to Metropolitan’s public board process to
contest whether the action taken by Metropolitan’s Board of Directors is lawful. Please advise us
immediately if such a process exists.

Paragraph 5.2 of the above referenced 2003 Exchange Agreement provides that the “Price” paid
by the Water Authority to Metropolitan under the Exchange Agreement “shall be equal to the
charge or charges set by Metropolitan’s Board of Directors pursuant to applicable law and
regulation and generally applicable to the conveyance of water by Metropolitan on behalf of its
member agencies.” Metropolitan’s 2013 and 2014 rates violate applicable law in breach of
paragraph 5.2,

A public agency providing a safe and reliable water supply e the San Diego region



Jeffrey Kightlinger, General Manager
Re: Request for Negotiation

April 26, 2012

Page 2

Paragraph 11.1 of the Exchange Agreement provides that Metropolitan and the Water
Authority will use reasonable best efforts to resolve all disputes, including Price
Disputes, arising under the agreement by negotiation, before resorting to legal or
equitable remedies. To this end, the Water Authority requests a meeting between our
respective staff and board leadership to see if there is any basis upon which we can
resolve owur disputes. Please provide your response by May 4, 2012. If Metropolitan
agrees to participate in the requested negotiations, please identify dates in May when the
appropriate personnel are available. If we do not receive a response by May 4, we will
reasonably construe your failure to respond as Metropolitan’s decision to decline our
invitation to negotiate and as a knowing, intentional waiver of the provisions of
paragraph 11.1. We will appreciate your prompt response so that the meeting can be
scheduled.

Sincerely,

NSl

Maureen A. Stapleton
General Manager

Ce:  Marcia Scully, General Counsel
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THE METROPOEITAN WATER DHSTRICT
OF SOUTHERN CALIFORNIA

Office of the Genersl Manager

May 4, 2012

Maureen AL Stapleton

General Manager

San Diego County Water Authority
4677 Overland Avenue

San Diego, CA 92123-1233

April 26, 2012 SDCWA Letter re Reguest for Negotiation under Paragraph 11.1 of the Amended
and Restated Agreement between the Metropolitan Water District of Southern California and the

San Dicgo County Water Authority for the Exchange of Water dated October 10, 2003
(“Exchange Agreement”)

Dear Ms. Stapleton:

This letter responds to your letter of April 26, 2012 requesting a negofiation meeting under
Paragraph 11.1 of the Exchange Agreement.

First, as is apparent from the Water Authority’s pending litigation against Metropolitan, the
Authority’s dispute with respect to the Exchange Agreement and Metropolitan’s rates solely
concerns Metropolitan’s rate structure that was approved by its Beard of Directors in 2001 and
took effect in 2003. The rates for 2013 and 2014 that the Board adopted in April 2012 are based
on this rate structure. Pursuant to California law, the Board’s rate-setting decistons are
legisiative acts that the Board determined by a majority vote in a publicly noticed, open session.
The Board engaged in a months-long process, in which the Water Authority and many others
fully participated, to set the 2013 and 2014 rates based on the existing rate structure. Indeed,
vour lefter acknowledges:

“The Water Authority presented oral testimony and documents for inclusion in the record
of the March 12 and 13 and April 9 and 10, 2612 meetings of the Finance and Insurance
Committee and Board of Directors, which testimony and documents stated the basis for
the Water Authority’s objections to these rates. The Water Authority has exhausted all
administrative opportunities available to it pursuant to Metropolitan’s public beard
process.”

There is no “meeting between our respective staff and board leadership,” as you have requested,
which could reverse the Board’s majority vote.



Maureen A. Stapleton
May 4, 2012

o Y

Second, as vou know, the parties have already engaged in and completed dispute resolution
under Paragraph 11.1. The Water Authority sent a nearly identical letter to Metropolitan on May
3, 2010, hefore the Water Authority filed its litigation. Metropolitan accepted the Water
Authority’s offer to engage in negotiations, and the Water Authority responded in a June 7, 2010
letter that “{t]he Water Authority team looks forward to beginmning negotiations and hopes that
we will be able fo come to an agreement without the need for protracted litigation.”

Representatives of Metropolitan and the Water Authority met and engaged in negotiations on
June 23, 2010, despite the fact that the Water Authority had proceeded with filing 2 lawsuit on
June 11, 2010. As the Water Authority subsequently stated in a June 30, 2010 letter: “the Water
Authority and Metropolitan have satisfied the requirement of paragraph 11.1 of the 2603
exchange agreement to use reasonable best efforts to resolve all disputes, including Price
Disputes, arising under the agreement by negotiation before resorting to legal or equitable
remedies.” The Water Authority also stated its opinion that “further negations [sic] would not be
productive . . ..” Thereafter, in February 2011, the Water Authority requested and Metropolitan
agreed to place the Authority’s payments under the Exchange Agreement in a separate interest-
bearing account,

Metropolitan is not aware of any areas of negotiation between the Water Authority and
Metropolitan that were not already exhausted, and that are not legislative decisions that under
California law only Metropolitan’s Board can make through majority vote. However, if the
Water Authority believes there are any areas of further negotiation that would be productive,
please let us know.

Separately, vour letter asks Metropolitan to confirm that there is not “any further requirement or
administrative opportunity available to [the Water Authority] pursuant to Metropolitan’s public
board process to contest whether the action taken by Metropolitan’s Board of Directors is
lawful.” You are correct that the Water Authority has fully engaged in Metropolitan’s public
Board process concerning its adoption of its 2013 and 2014 rates.

Accordingly, we see no need for a further meeting at this time pursuant (o Paragraph 11.1 of our
agreement, but feel free to contact us if you believe there are itemns that we could fruitfully

discuss.




A

EEEPES

A B R B e Pt o P S

EXHIBIT E



MEMBER AGENCIES

Zarshad
Municipl Woter Disiric

City of Dl Mar
Ciy of Esenndido
City of Notional Cry
Gity of Qeuenside
City of Powery

City of San Diega

Follbrook

Public sty Bisrict
Halix Woter District
Lokmside Wotsr District

Cheanhain
Funicipol Waser Disirict
Cricry Wnder Disirict
Pades Dam
Mumicipal Werer Digrict
Camp Pondlaton
Mewine Comps Bosa
Hainbow
Municipal Weier District
Ramana
Municiped Wister Disirick

Rinvon del Dicklo
Municipol Wk District

San Dingeita Witer Disiict
Sezuer Fa frrigation Disic
South Bay leigofion Diuict
Valiscitos Water District
Vit inrigusion Disrict
Yolowe
Municionl Woter Disick

OTHER
HEPRESEMTATIVE

Couty of Sur Disge

San Diego County Water Authority

4677 Overland Avenue * San Diego, California 92123-1233
{858] 522-6600 FAX (858) 5226568 www.sdewa.org

April 26, 2012

Dawn Chin, Executive Secretary

Metropolitan Water District of Southern California
P.O. Box 54153

Los Angeles, CA 50054-0153

Re:  Claim for Breach of Contract Pursuant to Metropolitan Administrative Code § 9302 and
California Government Code §§ 900 et seq.

Dear Ms. Chin:

The San Diego County Water Authority submits this claim for refund or damages for breach of
contract pursuant to Metropolitan’s Administrative Code sections 9300 et seg. and California
Govemnment Code sections 900 ef seq. The Water Authority believes that Metropolitan has
breached Paragraph 5.2 of the Amended and Restated Agreement between the Metropolitan
Water District of Southern California and the San Diego County Water Authority for the
Exchange of Water dated October 10, 2003, as described below. The Water Authority explicitly
reserves its rights and hereby gives notice that it may bring suit for breach of contract against
Metropolitan. Pursuant to Metropolitan Administrative Code section 9302 and Government Code
section 910, the Water Authority provides the following information:

{a) Name and address:

San Diego County Water Authority

4677 Qverland Avenue

San Diego, CA 92123-1233

{b) Address to which notices are to be sent:
Maureen A. Stapleton, General Manager
Daniel §. Hentschke, General Counsel
4677 Overland Avenue

San Diego, CA 92123-1233

(c) Date, place, and other circumstances of the occurrence or transaction which gave rise
to the claim asserted: :

A public agency providing a safe and reliable weter supply fo the San Diege region
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Adoption, imposition, billing, and collection of rates and other charges not
established or imposed “pursuant to applicable law and regulation” from and after
April 2012, including without limitation action taken on April 10, 2012, with
respect to rates and charges to become effective January 1, 2013 and January 1,
2014. See attachments for further details.

(d) General description of mdebtedn&ss, obhganon, mjury damage, or Ioss

mcurreti

: I)amages ze&ult;ng fram Metmpehtan*s breach af paz:agraph 5 2 af the &mended '

: Cahforma and the San Ewgo County Waber Authonty for tﬁze Exchange of Watex

dated October 16, 2003, including without limitation, damages caused by
Metmpoktm s unlawful adeption, determination, imposition, billing, and
collection of the Price under that patagraph, which reads in part as follows: “the
Price shall be equal to the charge or charges set by Metropolitan’s Board of
Directors pursuant to-applicable law and regulation and generally applicable to
the cemeyazzca of water By Metropolitan on behaif of its member agencies.”

(e} Amount claimed:

o '- -expm: fees and htzga’szon expenses m an amcunt 'Wxtbm the }EHSleﬁBn of the

Superior Court, according to proof.

' Please refer to thf: aitachad documents:

' L&Efer éated Fcbmary Iﬁ 2011 to }eﬂ"cry’ Kxghﬂmger and- Karm Tachiki,

mciudmg enciasure

San B:egc Com:ty Water &uthonty s Second Amended Peﬁﬁen ﬁ&r Writ of

Mandate and Complaint for Damages and Declaratory Relief, San Francisco
Superior Court Case No. CFP-10-510830;

Letter dated March 12, 2012 to Members of the Finance and Insurance Committee
and Members of the Board of Directors, without attachments;

Letter dated March 12, 2012 to Dawn Chin, including attachments (but without
the documents listed in attachments); and

Letter dated April 10, 2012 to Members of the Board of Directors, without
attachments.
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All attachments and other documents referenced in the above correspondence have
previously been provided to Metropolitan and are in its possession. In addition, please see
all other oral and written information submitted by the Water Authority for inclusion into
the record of the 2012 proceedings for consideration and adoption of Metropolitan's 2013
and 2014 rates, which information is also in Metropolitan’s possession.

Sincerely,

b LN N P i

Maureen A. Stapleton
General Manager

Attachments






